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PREFACE 

When  legal  issues  are  discussed,  people  invariably  want  to  know 
how  the  United  States  Supreme  Court  has  ruled  on  the  particular  legal 
issue.  The  inquiry  can  often  be  a  frustrating  one,  because  the  Court 
has  not  and  will  never  rule  on  every  legal  topic  which  comes  up  in 
daily  life.  Fortunately,  when  the  Court  does  rule  on  specific  legal  is- 
sues, the  precedent  it  sets  is  useful  in  estabhshing  law  in  other  areas.  A 
ruHng  on  a  particular  point  may  be  used  by  analogy  to  estabhsh  the 
law  in  a  similar  area. 

For  example,  see  the  Court's  1987  landmark  decision  School  Board 
of  Nassau  County  v.  Arline,  found  in  Chapter  Six  of  this  volume.  The 
case  estabhshed  a  tubercular  Florida  teacher's  right  to  be  considered  a 
handicapped  person  under  federal  law.  By  obtaining  the  status  of  a 
handicapped  person,  the  teacher  could  retain  her  employment  so  long 
as  she  was  otherwise  able  to  perform  her  job  duties.  The  case  estab- 
hshed a  precedent  that  persons  with  infectious  diseases  are  entitled  to 
the  protection  of  federal  antidiscrimination  statutes  as  handicapped 
persons.  By  analogy,  judges,  lawyers  and  legal  scholars  have  uni- 
formly accepted  the  Arline  case  as  authority  for  protecting  persons 
infected  with  the  AIDS  virus  from  discrimination  in  employment  and 
school  placement. 

Another  reason  the  U.S.  Supreme  Court  will  not  consider  each 
topic  in  education  law  is  that  it  often  is  without  jurisdiction  to  accept 
education  law  cases.  According  to  the  U.S.  Constitution,  the  Court's 
role  is  generally  hmited  to  appeals  involving  cases  and  controversies 
arising  under  federal  law,  or  the  federal  constitution,  and  to  cases  for 
which  the  litigants  have  already  obtained  federal  court  jurisdiction. 
See  Article  III  of  the  federal  Constitution,  which  is  reproduced  in  its 


ni 


relevant  parts  in  Appendix  A  of  this  volume.  Unless  the  case  involves 
federal  laws  or  funding,  education  cases  are  generally  filed  in  state 
courts,  in  which  case  the  state's  supreme  court  will  make  the  final 
determination.  Nonetheless,  state  education  and  antidiscrimination 
laws  are  often  based  upon  similar  federal  statutes  and  regulations,  and 
U.S.  Supreme  Court  decisions  are  frequently  cited  by  state  courts  as 
authority  for  their  rulings  in  state  law  cases.  The  competent  lawyer  or 
education  professional  will  be  aware  of  both  state  and  federal  legal 
requirements.  Although  the  Court  has  not  ruled  on  as  many  cases  in 
education  law  as  it  has  in  more  highly  regulated  areas,  educators  will 
find  this  volume  to  be  a  comprehensive  and  complete  guide  to  educa- 
tion law. 

EDITORIAL  STAFF 
DATA  RESEARCH,  INC. 
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GUIDE  TO  THE  USE  OF 

U.S.  SUPREME  COURT 

EDUCATION  CASES 

The  organization  of  this  volume  is  chronological  by  subject  matter. 
Each  chapter  constitutes  a  particular  subject  matter  area,  and  sub- 
points  under  Roman  numerals  appear  where  warranted.  Within  each 
chapter  and  subpoint,  the  cases  appear  in  chronological  order.  Find 
your  topic  in  the  table  of  contents  or  index  and  consider  the  cases  in 
the  particular  subpoint  or  chapter  for  the  Supreme  Court's  analysis  of 
your  education  law  issue.  The  cases  in  this  volume  contain  important 
legal  precedents.  Even  cases  like  the  infamous  Plessey  v.  Ferguson, 
found  in  Chapter  One  of  this  volume,  which  estabhshed  the  now  in- 
valid "separate  but  equal"  doctrine,  have  never  been  completely  over- 
ruled. Supreme  Court  cases  which  are  no  longer  recent  are  still 
extremely  important  and  need  to  be  considered  in  confronting  any 
legal  topic. 

Depending  upon  the  interest  of  the  reader,  this  volume  can  be  just 
the  starting  point  for  researching  education  law  topics.  For  each  case, 
a  full  legal  citation  has  been  given.  With  this  citation,  the  reader  can 
obtain  the  actual  case  opinion  from  any  law  library  for  scholarly  re- 
search. Lawyers  are  familiar  with  this  procedure,  but  educators 
should  not  be  intimidated  by  the  prospect  of  visiting  a  law  school  or 
public  library  law  collection  to  do  further  research.  An  easy  way  to 
keep  abreast  of  changes  in  education  law  is  to  maintain  your  subscrip- 
tion to  Data  Research  education  law  periodicals.  The  editors  recom- 
mend use  of  this  volume  in  conjunction  with  other  Data  Research 
publications  to  compare  recent  state  and  federal  court  decisions  with 
the  Supreme  Court  precedents  contained  here  for  a  broad  view  of  the 
entire  education  law  field. 
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4       DESEGREGATION  Ch.  1 

I.  "SEPARATE  BUT  EQUAL"  FACILITIES 

Early  attempts  to  desegregate  public  facilities  were  rejected  by  the 
U.S.  Supreme  Court.  Although  it  validated  segregation,  it  required 
that  separate  facilities  be  equal  in  quality. 

A  man  who  was  one-eighth  black  and  seven-eighths  white  attempted 
to  sit  in  the  "white"  section  of  a  passenger  train.  When  the  conductor 
told  him  to  sit  in  the  "black"  section,  he  refused  to  do  so.  He  was 
charged  with  violating  a  Louisiana  law  which  required  separate  rail- 
way carriages  for  whites  and  blacks.  The  U.S.  Supreme  Court  refused 
to  hold  the  statute  unconstitutional  as  a  violation  of  the  Fourteenth 
Amendment's  Equal  Protection  Clause.  The  Court  rejected  the  notion 
that  the  conflicts  between  whites  and  blacks  could  be  overcome  by 
legislation.  It  held  that  as  long  as  equal  facilities  are  provided  for  each 
race,  a  state  could  require  racial  separation.  Plessey  v.  Ferguson,  163 
U.S.  537,  16  S.Ct.  1 138,  41  L.Ed.  256  (1896). 

II.  RACIAL  DESEGREGATION  MANDATED  —  BROWN  I 

The  landmark  case  of  Brown  v.  Board  of  Education  in  1954  rejected 
Plessey^s  "separate  but  equal"  doctrine.  For  the  first  time,  the  U.S. 
Supreme  Court  held  that  racial  segregation  violated  the  Fourteenth 
Amendment's  Equal  Protection  Clause. 

Brown  v.  Board  of  Education  involved  a  challenge  by  black  chil- 
dren in  Kansas,  South  Carolina,  Virginia  and  Delaware  to  state  stat- 
utes requiring  racial  segregation  in  public  schools.  Each  group 
challenged  the  laws  in  federal  district  courts,  alleging  that  the  laws 
violated  the  Equal  Protection  Clause  of  the  Fourteenth  Amendment. 
Each  court  adhered  to  the  "separate  but  equal"  doctrine  and  held  that 
as  long  as  the  school  facilities  for  blacks  were  equal  to  those  of  whites, 
segregation  could  be  upheld.  The  U.S.  Supreme  Court  granted  certio- 
rari. 

The  black  children  argued  that  segregated  public  schools  are  not 
equal  and  cannot  be  made  equal  by  virtue  of  the  fact  that  they  are 
separate  from  white  facilities.  The  Court  examined  the  effect  of  sepa- 
rate facilities  on  the  public  school  system  and  concluded  that  separate 
but  equal  facilities  are  inherently  unequal.  Segregation  has  a  psycho- 
logical effect  on  black  children,  which  gives  them  a  sense  of  inferiority 
and  affects  their  motivation  to  learn.  The  Court  held  that  segregation 
in  public  schools  violated  the  Equal  Protection  Clause  of  the  Four- 
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teenth  Amendment.  It  held  that  further  Htigation  was  necessary  to 
formulate  decrees  on  how  the  districts  should  be  desegregated.  The 
case  was  restored  to  the  Court's  docket.  Brown  v.  Board  of  Educa- 
tion, 347  U.S.  483,  74  S.Ct.  686,  98  L.Ed.  873  (1954),  {Brown  I), 

The  Brown  mandate  did  not  apply  to  school  districts  in  the  District 
of  Columbia  because  the  Fourteenth  Amendment's  Equal  Protection 
Clause  only  directs  ''states".  The  District  of  Columbia  is  not  consid- 
ered a  state,  but  part  of  the  federal  government.  Thus,  the  Court  had 
to  find  another  constitutional  provision  which  would  prohibit  racial 
segregation  in  D.C.  schools. 

A  group  of  black  children  who  were  refused  admission  to  a  District 
of  Columbia  public  school  solely  because  of  their  race  challenged  seg- 
regation in  the  D.C.  Federal  District  Court.  The  group  alleged  that 
segregation  deprived  them  of  due  process  of  law  under  the  Fifth 
Amendment.  After  the  district  court  dismissed  their  complaint,  the 
U.S.  Supreme  Court  granted  certiorari. 

The  Supreme  Court  first  acknowledged  that  the  Fourteenth 
Amendment's  Equal  Protection  Clause  prohibited  segregation  in  state 
schools,  as  established  in  Brown  v.  Board  of  Education,  decided  the 
same  day.  It  noted  that  the  Fifth  Amendment,  applicable  to  the  Dis- 
trict of  Columbia,  did  not  contain  an  equal  protection  clause.  The 
Court  held  that  the  concepts  of  equal  protection,  however,  were  not 
mutually  exclusive  and  that  racial  segregation  could  be  so  unjustifia- 
ble as  to  be  violative  of  due  process.  It  concluded  that  since  segrega- 
tion could  not  be  reasonably  related  to  any  governmental  objective, 
the  system  imposed  a  burden  on  black  children  constituting  a  violation 
of  due  process.  Since  the  Constitution  prohibits  states  from  segregat- 
ing public  schools,  it  would  be  unthinkable  to  impose  a  lesser  duty  on 
the  federal  government.  The  Court  held  that  racial  segregation  in 
D.C.  schools  violated  the  Fifth  Amendment's  due  process  clause.  Boil- 
ing V.  Sharpe,  347  U.S.  497,  74  S.Ct.  693,  98  L.Ed.  884  (1954). 


III.  IMPLEMENTATION  — 5i?OHW// 

After  the  Supreme  Court's  landmark  decision  in  Brown  /,  which 
held  that  racial  discrimination  in  public  education  is  unconstitutional, 
the  Court  faced  the  monumental  task  of  sorting  out  the  complexities 
of  turning  dual,  segregated  school  systems  into  unitary  desegregated 
systems. 


6       DESEGREGATION  Ch.  1 

In  Brown  II,  the  Court  heard  the  opinions  of  the  parties  involved 
and  of  the  state  and  federal  attorneys  general.  The  Court  concluded 
that  the  cases  involved  in  Brown  I  should  be  remanded  to  the  federal 
district  court,  because  of  its  close  proximity  to  local  conditions.  It 
further  held  that  school  authorities  have  the  primary  responsibility  of 
implementing  the  Brown  I  mandate.  It  ordered  that  implementation 
take  place  with  "all  deliberate  speed."  Federal  courts  reviewing  school 
district  efforts  must  determine  whether  there  has  been  a  good  faith 
implementation  of  the  Brown  I  mandate.  The  Court  stated  that  the 
district  court  could,  in  reviewing  implementation  plans,  consider 
problems  related  to  administration  arising  from  physical  condition  of 
school  plant,  the  school  transportation  system,  personnel,  revision  of 
school  districts  and  attendance  areas,  and  revision  of  local  laws  and 
regulations.  District  courts  were  also  to  retain  jurisdiction  of  the  case 
during  the  implementation  process.  Armed  with  these  mandates,  the 
federal  district  courts  set  out  to  supervise  the  transition  from  dual, 
segregated  school  systems  to  unitary,  desegregated  school  systems. 
Brown  v.  Board  of  Education,  349  U.S.  294,  75  S.Ct.  753,  99  L.Ed. 
10S3  (1955).  (Brown  II). 

A.  Desegregation  Plans  and  Efforts 

1.  Challenges  to  Segregation 

After  segregation  was  no  longer  constitutional,  school  boards  were 
forced  to  implement  plans  to  establish  unitary  school  systems.  The 
result  was  often  decades  of  litigation. 

Under  an  approved  desegregation  plan  of  public  schools  in  Arkan- 
sas, black  children  were  ordered  to  be  admitted  to  a  previously  all- 
white  school.  While  the  school  board  made  provisions  for  the  plan's 
implementation,  other  state  officials  actively  opposed  the  plan  and 
passed  laws  to  perpetuate  segregation.  On  the  day  the  blacks  were  to 
start  school,  the  state  sent  its  National  Guard  to  prevent  them  from 
entering  the  schools.  The  black  students  were  finally  able  to  attend 
previously  all-white  schools,  accompanied  by  federal  troops.  How- 
ever, their  attendance  resulted  in  turmoil  in  the  school,  interrupting 
the  educational  process.  A  federal  district  court  granted  the  school 
district's  request  to  suspend  the  desegregation  plan  for  two  and  one- 
half  years  and  ordered  the  students  back  to  segregated  schools.  The 
U.S.  Court  of  Appeals,  Eighth  Circuit,  reversed  and  ordered  the  plan 
reinstated.  The  U.S.  Supreme  Court  granted  certiorari. 
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Before  the  Court,  the  board  contended  that  it  had  made  a  good 
faith  effort  to  implement  the  plan,  but  that  educational  quality  had 
been  adversely  affected.  Although  the  court  sympathized  with  the 
board,  it  affirmed  the  court  of  appeals'  decision  ordering  the  plan 
reinstated.  It  rejected  the  board's  suggestion  to  do  away  with  the  plan 
until  Brown's  holding  could  be  further  tested  in  the  courts.  The  Court 
condemned  the  state  officials'  conduct  and  declared  that  Brown's  ef- 
fect could  not  be  nullified.  It  reaffirmed  the  supremacy  of  federal  law 
and  ordered  the  plan's  continued  implementation.  Cooper  v.  Aaron, 
358  U.S.  1,  78  S.Ct.  1401,  3  L.Ed.2d  5  (1958). 

In  a  Virginia  case,  the  U.S.  Supreme  Court  ordered  that  district 
courts  rule  whatever  is  ''necessary  and  proper  to  admit  [complainants] 
to  public  schools  on  a  racially  nondiscriminatory  basis  with  all  delib- 
erate speed " 

Efforts  to  desegregate  Prince  Edward  County's  schools  in  Virginia 
met  with  resistance.  The  state  passed  laws  to  close  and  cut  off  the 
funds  of  public  schools  that  were  not  desegregated.  After  the  legisla- 
tion was  struck  down  by  Virginia  courts,  the  state  adopted  a  "freedom 
of  choice"  program  and  left  school  attendance  to  localities.  The  U.S. 
Court  of  Appeals,  Fourth  Circuit,  ordered  the  end  of  discriminatory 
practices  in  the  district.  The  county  then  refused  to  levy  taxes  for  the 
next  school  year.  As  a  result,  schools  were  closed  for  a  few  years, 
during  which  time  private  schools  for  white  children  were  operated. 
The  private  schools  received  tuition  grants  and  tax  credits  from  the 
state.  A  federal  district  court  ruled  that  these  actions  were  attempts  to 
prevent  desegregation  and  ordered  that  the  schools  be  reopened.  The 
county  and  school  board  requested  that  the  district  court  stay  pro- 
ceedings pending  a  state  court  suit  which  would  determine  the  validity 
of  the  tax  breaks  and  grants  and  whether  pubUc  schools  could  be 
closed  under  the  Virginia  Constitution.  The  district  court  refused,  but 
the  court  of  appeals  reversed.  The  U.S.  Supreme  Court  granted  cer- 
tiorari. 

The  Court  reversed  the  appeals  court's  decision  and  reinstated  the 
district  court's  ruHng.  It  held  that  black  children  in  Prince  Edward 
County  had  been  denied  equal  protection  of  the  laws  because  white 
children  could  attend  private  schools,  whereas  black  children  did  not 
have  access  to  such  schools.  It  concluded  that  pubhc  schools  had  been 
closed  for  the  sole  reason  of  preventing  white  and  black  children  from 
attending  the  same  schools.  This  was  especially  apparent  given  that 
private  white  schools  were  basically  state  supported.  The  Court  re- 
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manded  the  case  to  the  district  court  to  enter  a  decree  ensuring  that 
black  children  would  receive  an  equal  education  in  public  schools 
along  with  white  children.  Griffin  v.  County  School  Board,  311  U.S. 
218,  84  S.Ct.  1226,  12  L.Ed.2d  256  (1964). 

The  meaning  of  ''all  deliberate  speed"  was  held  in  Alexander  v. 
Holmes  County  Board  of  Education,  below,  to  mean  immediate  dis- 
solution of  dual  school  systems. 

The  segregated  status  of  black  school  children  in  Mississippi  was 
challenged  in  1969.  The  U.S.  Court  of  Appeals,  Fifth  Circuit,  allowed 
the  school  districts  more  time  to  desegregate  under  the  standard  of 
allowing  "all  dehberate  speed",  as  established  in  Brown  II.  The  U.S. 
Supreme  Court  granted  certiorari  and  struck  down  the  court  of  ap- 
peals' decision.  It  ordered  the  immediate  termination  of  the  dual 
school  system  operation  and  declared  that  the  districts  could  only  op- 
erate desegregated  unitary  schools.  Alexander  v.  Holmes  County 
Board  of  Education,  396  U.S.  19,  90  S.Ct.  29,  24  L.Ed.2d  19  (1969). 

After  the  Court's  decision  in  Alexander  v.  Holmes  County  Board  of 
Education,  above,  the  Court  took  on  cases  to  clarify  the  decision's 
meaning. 

In  one  case,  the  U.S.  Court  of  Appeals,  Fifth  Circuit,  deferred  stu- 
dent desegregation  in  several  school  districts.  The  Supreme  Court,  in  a 
per  curiam  opinion,  reversed  the  court  of  appeals'  decision  and  stated 
that  its  Alexander  decision  had  been  misconstrued  by  the  lower  court. 
Justice  Harlan,  in  a  concurring  opinion,  offered  his  view  of  how  Alex- 
ander should  be  interpreted.  He  stated  that  the  burden  of  proof 
should  be  shifted  to  the  defendant  school  districts.  This  meant  that  if 
segregation  challengers  could  show  a  chance  of  trial  success,  the 
school  district  must  provide  immediate  relief  from  the  unconstitu- 
tional dual  school  system.  He  wrote  that  the  time  between  a  finding  of 
the  school  district's  noncompliance  and  the  institution  of  relief  should 
be  no  more  than  eight  weeks.  The  case  was  remanded  to  the  court  of 
appeals  for  expedient  resolution.  Carter  v.  West  Feliciana  School 
Board,  396  U.S.  290,  90  S.Ct.  608,  24  L.Ed.2d  477  (1970). 

Editor's  Note:  A  concurring  opinion  is  not  binding.  It  is  an  opinion 
in  which  the  justice  agrees  with  majority's  result  in  the  case,  although 
he  or  she  separately  states  the  reason  for  doing  so. 
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A  federal  district  court  approved  the  Memphis  board  of  education's 
desegregation  plan.  It  later  ordered  the  board  to  revise  its  plan  to 
eliminate  unrestricted  free  transfers  and  provide  for  complete  faculty 
desegregation.  It  also  ordered  the  board  to  file  a  m.ap  of  proposed 
zone  boundaries  and  enrollment  figures  so  the  court  could  adequately 
evaluate  the  revised  plan.  Parents  moved  for  an  order  that  would 
force  the  school  district  to  establish  a  unitary  system,  relying  on  Alex- 
ander, The  U.S.  Court  of  Appeals,  Sixth  Circuit,  denied  the  request. 

The  U.S.  Supreme  Court  reversed  the  court  of  appeals'  decision.  It 
ruled  that  the  appeals  court  had  erroneously  substituted  its  finding 
that  the  school  district  was  operating  under  a  unitary  system  for  the 
district  court's  finding  that  it  was  still  operating  a  dual  system.  The 
appeals  court  had  also  prematurely  ruled  that  the  board  had  con- 
verted to  a  unitary  system  when  the  revised  plan  was  not  before  the 
court  for  review.  Finally,  the  Court  held  that  the  Alexander  decision, 
above,  appUed  to  this  case  and  ordered  the  school  district  to  promptly 
achieve  a  unitary  system.  Northcross  v.  Board  of  Education,  397  U.S. 
232,  98  S.Ct.  1219,  55  L.Ed.2d  751  (1970). 

In  1963,  the  Jefferson  Parish,  Louisiana,  School  Board  submitted 
desegregation  plans  to  a  federal  district  court.  Litigation  over  the 
plans  became  protracted.  In  1971,  the  board  sought  a  stay  from  the 
court  to  prevent  plan  implementation.  It  stated  that  the  parish  would 
experience  transition  difficulties.  The  court  refused  to  grant  the  stay. 
The  board  appealed  to  the  U.S.  Court  of  Appeals,  Fifth  Circuit.  Su- 
preme Court  Justice  Marshall  wrote  the  circuit  court's  opinion  as  a 
circuit  justice.  Justice  Marshall  upheld  the  stay  denial,  noting  that 
there  were  no  mitigating  factors  other  than  those  normally  incident  to 
the  transition  from  dual  to  unitary  school  system  status.  Because  of 
the  irreparable  damage  to  students  who  were  still  forced  to  attend 
segregated  schools,  Marshall  wrote  "the  rights  of  children  to  equal 
educational  opportunities  are  not  to  be  denied,  even  for  a  brief  time, 
simply  because  a  school  board  situates  itself  so  as  to  make  desegrega- 
tion difficult."  Dandridge  v.  Jefferson  Parish  School  Board,  404  U.S. 
1219,  92  S.Ct.  18,  30  L.Ed.2d  23  (1971). 

Students  in  Columbus,  Ohio,  brought  a  class  action  suit  against 
their  school  district.  They  alleged  that  school  officials  had  continually 
pursued  a  system  of  perpetuating  racial  segregation.  A  federal  district 
court  found  that  the  school  district  had  intentionally  operated  a  dual 
system  at  the  time  Brown  I  was  decided.  It  also  determined  that  since 
Brown  II,  the  district  had  failed  to  implement  a  unitary  system,  but 
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instead  had  engaged  in  intentional  conduct  to  perpetuate  and  maintain 
the  segregated  system.  The  court  then  enjoined  the  school  district 
from  discriminating  on  the  basis  of  race  and  ordered  it  to  submit  a 
system-wide  desegregation  plan.  The  U.S.  Court  of  Appeals,  Sixth 
Circuit,  affirmed  the  decision.  The  U.S.  Supreme  Court  granted  cer- 
tiorari. 

The  Court  also  affirmed  the  decision,  ruling  that  a  purposeful  and 
effective  maintenance  of  segregated  schools  in  a  substantial  part  of 
the  system  was  evidence  that  a  dual  system  existed.  The  school  district 
had  taken  actions  having  a  foreseeable  and  disparate  impact  and  this 
was  enough  to  prove  the  district's  action  was  a  constitutional  viola- 
tion. The  Court  upheld  the  district  court's  order.  Columbus  Board  of 
Education  v.  Penick: 443  U.S.  449,  99  S.Ct.  2941,  61  L.Ed.2d  666 
(1978). 


While  much  of  the  South  was  forced  to  desegregate  by  black  stu- 
dents' suits,  California  was  experiencing  problems  of  a  different  kind. 
Attempts  to  create  a  unitary  school  system  in  San  Francisco  were  re- 
sisted by  students  of  Chinese  ancestry.  The  Supreme  Court  handled 
this  unique  situation  by  applying  the  Brown  decisions  to  all  racial  mi- 
norities and  upholding  the  school  district's  plan.  The  Court  expressly 
ruled  that  the  Fourteenth  Amendment  protects  not  only  blacks,  but  all 
racial  minorities. 

American  children  of  Chinese  ancestry  sought  a  stay  of  a  federal 
district  court  order  reassigning  students  of  Chinese  ancestry  to  ele- 
mentary schools  in  San  Francisco.  The  students  feared  that  Chinese 
language  and  cultural  classes  would  be  eliminated  under  the  desegre- 
gation plan.  The  classes  affected  by  this  lawsuit  were  filled  predomi- 
nantly with  children  of  Chinese  ancestry.  California  had  historically 
provided  for  the  establishment  of  separate  schools  for  the  Chinese 
under  state  law.  After  the  Supreme  Court's  decision  in  Brown  /,  state 
school  districts  had  to  eliminate  the  effects  of  dejure  segregation.  The 
San  Francisco  school  district  redrew  school  attendance  lines  to  pro- 
mote racial  desegregation.  The  plan  was  approved  by  the  district 
court.  The  U.S.  Court  of  Appeals,  Ninth  Circuit,  also  denied  the  chil- 
dren's request  for  a  stay  pending  a  hearing  on  the  plan  in  the  district 
court.  Writing  as  a  circuit  justice,  Justice  Douglas  held  that  the  Equal 
Protection  Clause  of  the  Fourteenth  Amendment  was  not  written  for 
blacks  only.  Racial  desegregation  applied  to  all  racial  minorities.  The 
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board's  plan  seemed  to  be  thoughtfully  devised.  The  Court  denied  the 
stay.  Guey  Heung  Lee  v.  Johnson,  404  U.S.  1215,  92  S.Ct.  14,  30 
L.Ed.2dl9(1971). 


In  Gomperts  v.  Chase^  Justice  Douglas,  writing  as  a  circuit  justice, 
considered  a  California  case  involving  the  distinction  between  dejure 
and  de  facto  segregation.  The  latter  form  has  been  identified  as  segre- 
gation resulting  from  housing  patterns  rather  than  by  legislative  man- 
date or  school  board  action. 


A  California  school  approved  desegregation  plans  less  than  fifteen 
months  before  the  opening  of  the  1971  school  year.  The  plans  created 
a  great  deal  of  controversy,  and  a  school  board  election  resulted  in  a 
change  in  the  board's  composition.  The  new  board  submitted  a  revised 
plan  which  was  based  solely  on  voluntary  student  transfers.  A  group 
of  parents  and  students  contended  that  the  absence  of  mandatory  inte- 
gration measures  would  restore  the  segregated  school  system.  The 
group  sued  the  board  in  a  federal  district  court,  seeking  an  order  to 
compel  an  end  to  segregated  schools  within  the  district.  The  court 
refused  to  grant  the  order,  and  the  group's  appeal  to  the  U.S.  Court  of 
Appeals,  Ninth  Circuit,  was  unsuccessful.  The  group's  appeal  for  an 
order  pending  the  filing  of  a  petition  for  writ  of  certiorari  to  the  U.S. 
Supreme  Court  was  received  by  the  Court  only  three  days  prior  to  the 
onset  of  the  1971  school  year. 

Justice  Douglas  wrote  that  had  the  case  been  a  classical  de  jure 
segregation  case,  an  order  would  be  forthcoming.  However,  it  was  not 
clear  that  the  district  schools  had  become  segregated  by  legislative 
mandate  or  school  board  action.  The  group  had  argued  that  the  state 
had  created  segregated  schools  by  constructing  a  freeway  which  iso- 
lated a  black  neighborhood  so  that  the  neighborhood  high  school  be- 
came predominantly  black.  It  also  stated  that  state  planners,  local 
realtors  and  banks  had  played  roles  in  creating  residential  segregation 
with  the  resulting  school  segregation.  Under  that  theory,  state  action 
was  present,  and  de  jure  segregation  had  taken  place.  Further,  there 
was  evidence  that  the  predominantly  black  high  school  in  the  district 
was  an  inferior  facility.  Despite  these  arguments,  Justice  Douglas 
refused  to  grant  the  requested  order.  There  was  no  ready  alternative  to 
the  revised  plan  which  could  be  effectively  implemented  in  the  three 
remaining  days  before  school  opened.  Gomperts  v.  Chase,  404  U.S. 
1217,  92  S.Ct.  16,  30  L.Ed.2d  30  (1971). 
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2.  Free  transfers  and  "Freedom  of  Choice"  Programs 

A  common  scheme  among  school  districts  attempting  to  avoid  the 
desegregation  mandate  was  to  adopt  a  "free  transfer''  policy  for  stu- 
dents. The  use  of  free  transfers  invariably  led  to  student  reassignment 
to  racially  identifiable  schools.  One  such  transfer  policy  was  struck 
down  in  Tennessee  as  violative  of  the  Brown  mandate. 

A  group  of  black  children  in  Tennessee  challenged  their  school 
board's  desegregation  plan  in  a  federal  district  court.  The  plan  pro- 
vided for  rezoning  of  school  districts  without  reference  to  race.  How- 
ever, the  plan  also  provided  that  a  student  could  request  to  transfer 
from  the  school  to  which  he  or  she  was  reassigned,  back  to  his  or  her 
former  segregated  school  where  his  or  her  race  would  be  in  the  major- 
ity. The  plan  was  approved  by  a  federal  district  court  and  by  the  U.S. 
Court  of  Appeals,  Sixth  Circuit.  The  U.S.  Supreme  Court  granted 
certiorari. 

The  black  children  contended  that  the  district's  transfer  policy 
tended  to  perpetuate  racial  segregation.  They  pointed  out  that  al- 
though transfers  were  available  to  those  who  chose  to  attend  school 
where  their  race  was  in  the  majority,  there  was  no  provision  whereby  a 
student  could  transfer  to  a  school  in  which  his  race  was  in  the  minor- 
ity, unless  he  or  she  could  show  "good  cause"  for  the  transfer.  The 
Court  agreed  and  struck  the  plan  down  as  unconstitutionally  insuffi- 
cient to  fulfill  the  Brown  requirements  of  desegregation.  The  Court 
ruled  that  if  the  plan  had  provided  for  transfer  provisions  regardless 
of  the  students'  race  or  of  the  schools'  racial  composition,  the  plan 
would  have  been  constitutional.  Classifications  on  the  basis  of  race 
for  transfer  purposes  between  schools  violates  the  Fourteenth  Amend- 
ment. The  Court  struck  the  plan  down.  Goss  v.  Board  of  Education, 
373  U.S.  683,  83  S.Ct.  1405,  10  L.Ed.2d  632  (1963). 

New  Kent  County  in  Virginia  maintained  two  segregated  schools  in 
its  district.  One-half  of  the  county's  population  was  black.  The  county 
continued  the  dual  schools  even  after  the  Court  ruled  in  Brown  //that 
Virginia's  statutory  and  constitutional  provisions  requiring  racial  seg- 
regation were  unconstitutional.  After  the  federal  government  threat- 
ened to  cut  off  its  aid,  the  county  adopted  a  "freedom  of  choice" 
program.  The  program,  which  allowed  pupils  to  choose  which  school 
they  wanted  to  attend,  was  approved  by  a  federal  district  court.  The 
U.S.  Court  of  Appeals,  Fourth  Circuit,  approved  it  also,  although  it 
required  a  more  specific  order  regarding  teachers.  The  plan's  result 
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was  that  eighty-five  percent  of  the  county's  black  students  still  at- 
tended an  all-black  school.  The  U.S.  Supreme  Court  granted  certio- 
rari. 

The  Court  held  that  the  freedom-of-choice  program  was  not  consti- 
tutionally acceptable  in  Hght  of  Brown  II,  which  required  school  dis- 
tricts to  implement  desegregation  plans  immediately.  Although  the 
freedom  of  choice  plan  was  not  itself  unconstitutional,  its  effect  was 
to  place  the  burden  of  desegregation  on  parents  and  children. 
Brown  II  required  the  burden  to  be  placed  on  the  school  board.  It 
ruled  that  there  is  no  one  right  plan  to  desegregate  and  that  subsequent 
plans  had  to  be  approved  by  the  district  court.  The  case  was  re- 
manded. Green  v.  County  School  Board,  391  U.S.  430,  88  S.Ct.  1689, 
20L.Ed.2d716(1968). 

Tennessee  then  passed  a  law  giving  local  school  boards  exclusive 
authority  of  approving  pupil  reassignments.  Subsequently,  no  white 
had  requested  enrollment  in  a  black  school  and  only  seven  blacks  were 
allowed  to  attend  white  schools.  The  U.S.  Court  of  Appeals,  Sixth 
Circuit,  invaUdated  the  system.  Black  students  sought  an  order  from  a 
federal  district  court  directing  the  admission  of  black  students  to 
white  schools  and  forcing  the  school  district  to  implement  a  desegrega- 
tion plan.  The  district  court  granted  the  orders.  A  plan  was  later  ap- 
proved which  provided  for  pupil  assignment  with  attendance  zones. 
However,  the  plan  also  contained  a  "free  transfer"  provision  which 
allowed  a  student  to  transfer  to  the  school  of  his  or  her  choice.  After 
one  year,  the  plan  had  not  significantly  promoted  desegregation  and 
the  district  court  held  that  the  plan  had  been  administered  discrimina- 
torily. 

The  U.S.  Supreme  Court  held  that  the  "free  transfer"  provision  of 
the  plan  had  not  furthered  racial  desegregation  and  did  not  meet  the 
board's  responsibility  of  implementing  an  effective  plan.  The  Court 
reUed  on  its  previous  decision  in  Green,  above,  to  strike  the  provision 
down.  The  school  district  was  ordered  to  formulate  a  new  plan  which 
would  promptly  create  a  unitary  and  nondiscriminatory  school  sys- 
tem. Monroe  v.  Board  of  Commissioners,  391  U.S.  450,  88  S.Ct. 
1700,  20  L.Ed.  733  (1968). 

An  Arkansas  school  district  had  a  racially  segregated  school  system 
in  which  black  and  white  students  were  almost  totally  separated.  The 
district  continued  the  system  even  after  the  Brown  decision  and  took 
its  first  steps  toward  desegregation  in  order  to  remain  eligible  for  fed- 
eral financial  aid.  It  adopted  a  "freedom-of-choice"  program  which 
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required  students  to  choose  the  school  they  wanted  to  attend.  The 
result  was  that  no  white  children  attended  the  black  school  and  almost 
eighty-five  percent  of  the  black  children  still  attended  the  same  school. 
A  group  of  black  students  who  had  applied  to  attend  the  white  school 
were  refused  admittance  because  available  spaces  had  allegedly  run 
out  at  that  school.  They  sued  for  injunctive  relief  in  a  federal  district 
court.  Meanwhile,  the  school  district  made  plans  to  build  a  new  black 
high  school  on  the  same  site  as  the  old  black  high  school.  The  students 
sought  further  to  enjoin  the  high  school's  construction,  arguing  that 
building  a  new  school  at  the  same  site  would  perpetuate  the  segregated 
system.  The  district  court  denied  all  relief,  concluding  that  because  the 
school  district  had  adopted  a  plan  without  a  court  order  and  some 
blacks  were  attending  the  white  school,  the  plan  was  not  just  a  sham 
or  pretense  of  carrying  out  the  law.  The  U.S.  Court  of  Appeals, 
Eighth  Circuit,  affirmed.  The  U.S.  Supreme  Court  granted  certiorari. 
The  Court  held  that  a  "freedom-of-choice"  program  was  inade- 
quate to  eliminate  a  dual  school  system.  It  noted  that  the  plan  was 
similar  to  the  one  struck  down  in  Green.  Instead  of  creating  a  unitary 
school  system,  the  plan  placed  on  parents  and  children  the  burden  of 
achieving  desegregation,  which  should  have  been  placed  on  the  school 
district.  The  Court  noted  that  because  the  new  school  had  been  sub- 
stantially completed  already,  the  case  should  be  remanded  for  consid- 
eration of  the  students'  proposal  that  the  new  site  be  used  for  a 
completely  desegregated  high  school  and  that  the  white  high  school  be 
converted  to  a  completely  desegregated  elementary  school.  Finally,  the 
Court  reinforced  the  observation  that  federal  district  courts  should 
oversee  school  desegregation  cases  to  ensure  that  a  constitutionally 
acceptable  plan  is  adopted  and  that  it  is  operated  to  promote  the  goal 
of  desegregation.  Raney  v.  Board  of  Education,  391  U.S.  443,  88 
S.Ct.  1697,  20  L.Ed.2d  727  (1967). 

3.  Attendance  Zones 

Another  technique  used  by  school  districts  to  achieve  racial  desegre- 
gation was  to  redraw  school  attendance  zones  and  increase  the  number 
of  blacks  attending  white  schools.  The  Court  then  attempted  to  sort 
the  redrawings  that  actually  desegregated  from  those  that  merely  ap- 
peared to  create  racial  balance  within  the  school  district. 

A  federal  district  court  approved  an  Oklahoma  school  district's  de- 
segregation plan  which  included  attendance  boundary  changes.  The 
court  also  ordered  the  school  district  to  submit  a  complete  desegrega- 
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tion  plan  within  two  months.  Students  intervened  in  the  lawsuit,  and 
asked  the  U.S.  Court  of  Appeals,  Tenth  Circuit,  to  stay  implementa- 
tion of  the  boundary  changes.  The  court  of  appeals  vacated  the  dis- 
trict court's  decision,  holding  that  consideration  of  attendance 
boundary  changes  was  premature  and  should  be  postponed  until  the 
school  district  submitted  a  full,  comprehensive  plan.  The  U.S.  Su- 
preme Court  reversed,  holding  that  because  school  districts  had  the 
burden  of  desegregating  at  once,  the  school  district's  attempt  to  rede- 
fine attendance  boundaries  should  have  been  upheld.  The  Court  re- 
manded the  case  to  the  district  court.  Dowell  v.  Board  of  Education, 
396  U.S.  269,  90  S.Ct.  415,  24  L.Ed.2d  414  (1969). 

In  1963,  a  Georgia  county  board  of  education  implemented  a  volun- 
tary program  of  desegregation.  The  program,  involving  only  elemen- 
tary schools  in  the  district,  drew  geographical  attendance  zones  to 
achieve  a  greater  racial  balance.  Black  students  in  five  heavily  black 
populated  zones  had  to  walk  or  take  a  bus  to  schools  in  different  at- 
tendance zones.  The  result  was  that  black  enrollment  in  each  elemen- 
tary school  varied  generally  between  twenty  and  forty  percent, 
although  two  schools  had  a  fifty  percent  black  enrollment.  The  board's 
plan  was  challenged  by  parents  of  black  students  attending  the 
county's  elementary  schools.  They  argued  that  the  plan  violated  the 
Fourteenth  Amendment's  Equal  Protection  Clause  and  Title  IV  of  the 
Civil  Rights  Act  of  1964.  The  parents  contended  that  the  plan  treated 
students  differently  because  of  their  race  and  that  Title  IV  prohibits 
school  boards  from  requiring  busing  to  achieve  a  racial  balance.  After 
a  Georgia  trial  court  upheld  the  plan,  the  Georgia  Supreme  Court 
reversed,  agreeing  with  the  parents'  contentions.  The  U.S.  Supreme 
Court  granted  certiorari. 

The  Supreme  Court  agreed  with  the  trial  court's  decision  upholding 
the  board's  plan.  It  ruled  that  the  board  had  an  affirmative  duty  to 
dissolve  the  dual  school  system  and  necessarily  drew  attendance  zones 
according  to  race.  The  board  would  not  have  been  able  to  desegregate 
without  assigning  the  students  solely  because  of  their  race.  The  Court 
also  held  that  Title  IV  applied  only  to  federal  officials,  and  did  not 
prevent  school  officials  from  assigning  and  busing  students.  The 
Court  upheld  the  board's  plan.  McDaniel  v.  Barresi,  402  U.S.  39,  91 
S.Ct.  1287,  28  L.Ed.2d  582  (1971). 

Pasadena,  California  high  school  students  and  their  parents  sued 
their  school  district  for  operating  a  racially  segregated  school  system. 
The  United  States  intervened  in  the  action.  A  federal  district  court 
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ordered  the  school  district  to  submit  a  desegregation  plan  which  would 
assure  that  there  would  be  no  school  with  a  majority  of  minority  stu- 
dents, beginning  with  the  next  school  year.  The  school  district  submit- 
ted a  plan  which  the  district  court  approved.  Shortly  thereafter,  school 
officials  filed  a  motion  to  modify  the  district  court's  earlier  order  that 
there  be  no  majority,  claiming  the  term  "majority"  was  ambiguous. 
The  district  court  denied  the  modification,  holding  that  because  of 
shifting  populations  within  the  school  district,  several  schools  had  vio- 
lated the  requirement.  The  court  stated  that  the  school  district  had  a 
continuing  duty  to  the  "no  majority"  requirement.  The  U.S.  Court  of 
Appeals,  Ninth  Circuit,  affirmed  but  expressed  its  disapproval  of  the 
district  court's  view  that  the  school  district  had  a  lifetime  commitment 
to  "no  majority"  requirements  which  the  district  was  held  in  contempt 
for  violating.  The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  vacated  the  lower  court  decisions,  ruling  that  the  district 
court  had  exceeded  its  authority  by  approving  the  board's  plan  and 
then  requiring  it  to  readjust  attendance  zones  each  year.  Because  the 
racial  makeup  of  some  attendance  zones  had  changed  due  to  people 
moving,  the  board  was  not  constitutionally  required  to  make  adjust- 
ments after  it  had  complied  with  an  approved  plan.  The  school  offi- 
cials had  a  justifiable  grievance  as  to  the  ambiguity  of  the  term  "no 
majority,"  and  were  entitled  to  modification  of  the  district  court's 
original  order.  The  Court  remanded  the  case.  Pasadena  City  Board  of 
Education  v.  Spangler,  All  U.S.  424,  96  S.Ct.  2697,  49  L.Ed.2d  599 
(1976). 

After  the  Pasadena  decision  in  1976,  the  case  was  remanded  to  the 
federal  district  court,  which  deleted  the  "no  majority"  provision  of  its 
order.  The  school  officials  then  sought  to  stay  the  district  court's  or- 
der, pending  disposition  of  a  petition  for  a  writ  of  mandamus.  The 
officials  claimed  that  the  court's  order  still  had  the  effect  of  imposing 
the  standard  that  there  be  no  school  "with  a  majority  of  any  minority 
students,"  which  was  struck  down  by  the  Supreme  Court  in  Pasadena. 
The  Supreme  Court  denied  the  officials'  application,  holding  that  the 
revised  order  did  not  have  the  same  effect  since  the  "no  majority" 
requirement  had  been  deleted.  Vetterliv,  United  States  District  Court , 
435  U.S.  1304,  98  S.Ct.  1219,  55  L.Ed.2d  751  (1977). 

B.  Busing 

The  busing  of  students  across  towns  to  achieve  desegregation  was 
met  with  resistance  by  several  states.  The  Supreme  Court  ordered  that 
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busing  could  not  be  prohibited,  as  it  often  was  a  viable  alternative  for 
school  districts  in  establishing  a  unitary  system.  Because  the  busing 
cases  involve  the  authority  of  federal  courts,  please  see  Section  IV  of 
this  chapter. 

The  city  of  Seattle  implemented  a  desegregation  plan  which  in- 
cluded extensive  mandatory  busing.  Subsequently  a  statewide  initia- 
tive was  passed  prohibiting  school  boards  from  requiring  any  student 
to  attend  a  school  other  than  the  one  geographically  nearest  to  his  or 
her  home.  The  initiative  provided  exceptions  that  allowed  students  to 
be  assigned  beyond  their  neighborhood  school  if  they  required  special 
educational  programs  or  if  the  nearest  school  was  overcrowded,  un- 
safe or  it  lacked  necessary  facilities.  The  Seattle  school  board  chal- 
lenged the  constitutionality  of  the  initiative  in  a  federal  district  court. 
The  court  held  that  the  initiative  violated  the  Fourteenth  Amend- 
ment's Equal  Protection  Clause  because  it  allowed  busing  for  nonra- 
cial  reasons,  and  disallowed  it  for  racial  reasons.  The  U.S.  Court  of 
Appeals,  Ninth  Circuit,  affirmed.  The  U.S.  Supreme  Court  granted 
certiorari. 

The  Court  upheld  the  court  of  appeals'  decision,  ruling  that  the 
initiative  did  not  allocate  governmental  power  based  on  any  principle 
other  than  race,  thus  imposing  a  burden  on  racial  minorities.  The 
question  of  whether  to  use  busing  was  previously  one  for  the  school 
board.  The  Court  stated  that  enactment  of  racially  beneficial  legisla- 
tion would  be  doubly  hard  if  the  initiative  were  allowed  to  stand. 
Meaningful  and  unjustified  racial  distinctions  are  not  allowed.  The 
Court  struck  down  the  initiative.  Washington  v.  Seattle  School  Dis- 
trict Number  7,  458  U.S.  457,  102  S.Ct.  3187,  73  L.Ed.2d  896  (1982). 

An  ancillary  proceeding  that  grew  out  of  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  see  Section  IV,  below,  centered 
around  a  North  Carolina  law  which  prohibited  busing  children  to 
achieve  racial  desegregation.  The  anti-busing  legislation  was  passed  in 
the  midst  of  the  Swann  case.  The  blacks  involved  with  the  Swann  case 
sought  injunctive  and  declaratory  relief  against  the  statute.  A  three- 
judge  federal  district  court  declared  the  anti-busing  law  unconstitu- 
tional. The  state  board  of  education  and  school  officials  sought 
review  by  the  U.S.  Supreme  Court. 

The  Court  held  that  busing  based  on  race  was  a  necessary  and  legiti- 
mate manner  in  which  to  carry  out  desegregation.  Although  busing 
would  not  have  to  be  used  by  the  school  district,  a  flat  prohibition 
against  it  conflicted  with  the  duty  of  school  officials  to  implement  an 
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effective  plan.  The  district  court's  decision  was  upheld.  North  Caro- 
lina State  Board  of  Education  v.  Swann,  402  U.S.  43,  91  S.Ct.  1284, 
28L.Ed.2d586(1971). 

In  1970,  a  California  court  ordered  Los  Angeles  schools  to  imple- 
ment a  desegregation  plan  which  called  for  busing  over  60,000  stu- 
dents. Public  outcry  over  the  desegregation  plan  resulted  in  years  of 
litigation,  which  reached  the  U.S.  Supreme  Court  three  separate  times 
between  1978  and  1982.  In  Bustop  Inc.  v.  Board  of  Education  of  City 
of  Los  Angeles,  the  Court  refused  to  grant  a  stay  of  the  busing  order, 
on  the  basis  that  the  California  Constitution,  rather  than  the  U.S. 
Constitution,  controlled. 

A  California  court  ordered  the  Los  Angeles  Board  of  Education  to 
implement  a  desegregation  plan  which  called  for  reassigning  over 
60,000  students.  The  plan  paired  racially  imbalanced  white  and  minor- 
ity schools,  requiring  an  exchange  of  students  between  the  paired 
schools  to  achieve  better  racial  balance.  Parents  objected  to  the  plan 
because  they  alleged  it  required  some  students  to  ride  buses  for  as  long 
as  one  and  one-half  hours  per  day.  The  court  refused  to  stay  the  order, 
but  the  California  Court  of  Appeals  reversed  this  decision,  basing  its 
decision  on  Dayton  Board  of  Education  v.  Brinkman,  see  Section  IV, 
below,  and  other  U.S.  Supreme  Court  cases.  The  California  Supreme 
Court  vacated  the  court  of  appeal's  decision,  basing  its  decision  on  the 
California  Constitution  rather  than  on  U.S.  constitutional  grounds. 

The  parents  appealed  to  the  U.S.  Supreme  Court.  The  Court 
refused  to  grant  the  stay,  finding  that  the  case  rested  on  the  California 
Constitution  as  the  California  Supreme  Court  had  found.  Under  the 
California  Constitution,  parties  seeking  desegregated  facilities  were 
not  held  to  the  higher  standard  of  showing  that  the  facilities  were 
segregated  by  state  action,  known  as  de  jure  segregation.  Under  this 
less  stringent  standard,  state  courts  could  be  permitted  to  achieve  de- 
segregation by  busing  or  racial  quotas.  In  this  case,  the  state  courts 
were  not  forbidden  from  such  measures  by  the  U.S.  Constitution. 
Bustop  Inc,  V.  Board  of  Education  of  City  of  Los  Angeles,  439  U.S. 
1380,  99  S.Ct.  40,  58  L.Ed.2d  88  (1978). 

Following  the  Bustop  decision,  California  voters  amended  the  state 
constitution  by  a  referendum  titled  Proposition  I,  which  would  elimi- 
nate independent  state  grounds  as  a  basis  for  court-ordered  busing.  In 
Board  of  Education  of  Los  Angeles  v.  Superior  Court,  the  exigencies 
of  an  upcoming  school  year  led  Justice  Rehnquist  to  reject  another 
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application  for  a  stay  of  court-ordered  busing  in  Los  Angeles  schools. 
For  the  final  disposition  by  the  Supreme  Court  of  this  litigation,  see 
Crawford  v.  Board  of  Education,  in  Section  IV  of  this  chapter. 

During  remand  of  the  Bustop  case,  above,  California  voters  en- 
acted Proposition  I  to  eliminate  independent  state  grounds  as  the  con- 
stitutional basis  for  court-ordered  busing.  The  Los  Angeles  School 
Board  argued  that  the  trial  court's  ten-year-old  findings  no  longer  jus- 
tified a  system-wide  mandatory  busing  remedy.  However,  the  trial 
court  again  asserted  that  Los  Angeles  schools  were  dejure  segregated 
and  that  the  number  of  mandatorily  reassigned  students  was  now  be- 
tween 80,000  and  100,000.  The  California  Court  of  Appeal  ruled 
against  the  stay  requested  by  the  school  board,  granting  only  a  partial 
stay  which  pertained  to  the  definition  of  desegregated  schools.  The 
California  Supreme  Court  denied  the  board's  appeal  and  the  case 
came  before  Supreme  Court  Justice  Rehnquist,  sitting  as  a  circuit  jus- 
tice. 

According  to  Justice  Rehnquist,  Proposition  I  did  not  violate  the 
U.S.  Constitution.  However,  he  doubted  whether  four  Supreme  Court 
justices  would  agree  to  hear  the  case  only  a  few  days  before  the  open- 
ing of  the  1980-81  school  year.  Therefore,  the  application  for  a  stay 
was  again  denied.  Board  of  Education  of  City  of  Los  Angeles  v.  Supe- 
rior Court,  AA%\},S.  1343,  101  S.Ct.  21,  65  L.Ed.2d  1166(1980). 

C.  Faculty  Desegregation 

Brown  Fs  desegregation  mandate  not  only  required  integration  of 
white  and  black  students,  but  also  integration  of  faculty.  The  Court 
set  out  to  eliminate  faculty  segregation  and  to  establish  the  conditions 
necessary  to  satisfy  Fourteenth  Amendment  requirements. 

Two  black  students  sued  in  a  federal  district  court  to  effect  pupil 
and  teacher  desegregation  in  an  Arkansas  school  district's  high 
schools.  The  district  court  refused  to  grant  the  order  and  held  that  the 
students  had  no  standing  to  challenge  desegregation  among  faculty. 
The  U.S.  Court  of  Appeals,  Eighth  Circuit,  affirmed.  During  the  pro- 
ceedings, one  of  the  students  had  graduated  and  the  other  had  reached 
the  twelfth  grade.  Two  other  black  high  school  students  petitioned  the 
U.S.  Supreme  Court  to  be  added  as  plaintiffs  in  the  suit.  The  Court 
granted  the  motion.  It  also  struck  down  the  assignment  of  blacks  in 
the  district  to  black  high  schools.  The  Court  ordered  that  the  black 
students  involved  be  immediately  transferred  to  the  white  high  school 
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pending  implementation  of  desegregation  arrangements.  Finally,  the 
Court  held  that  the  students  also  had  standing  to  challenge  faculty 
segregation  in  the  district  because  it  denied  them  equality  of  educa- 
tional opportunity  and  rendered  inadequate  an  otherwise  constitu- 
tional student  desegregation  plan  soon  to  be  implemented.  The  Court 
remanded  the  case.  Rogers  v.  Paul,  382  U.S.  198,  86  S.Ct.  358,  15 
L.Ed.2d  265  (1965). 

The  Montgomery,  Alabama,  school  district  made  no  effort  to  de- 
segregate its  schools  until  ten  years  after  Brown  I.  School  officials  did 
everything  possible  to  prevent  desegregation.  In  1964,  black  students 
and  their  parents  sued  in  a  federal  district  court  to  force  the  school 
district  to  desegregate.  The  district  court  concluded  that  Montgomery 
had  been  conducting  a  dual  school  system  and  ordered  that  certain 
grades  be  integrated  immediately.  Eight  black  students  were  finally 
admitted  to  the  white  school.  Proceedings  continued  in  the  district 
court  in  an  almost  constant  interchange  between  the  court  and  school 
officials.  Finally,  in  1968,  the  district  court  ordered  construction  or 
renovation  of  schools  which  would  not  perpetuate  segregation,  and 
the  adoption  of  nondiscriminatory  busing  routes.  It  decreed  that  the 
ratio  of  black  to  white  substitute  and  night  school  teachers  in  each 
school  was  to  be  substantially  the  same  as  the  ratio  of  black  to  white 
teachers  in  each  of  these  groups  for  the  system  as  a  whole.  Each  school 
with  fewer  than  12  fuUtime  teachers  was  required  to  have  at  least  two 
fulltime  teachers  whose  race  was  different  from  the  majority  of  fac- 
ulty, and  in  schools  with  12  or  more  teachers,  the  race  of  one  out  of  six 
teachers  had  to  be  different  from  the  race  of  the  majority  of  faculty. 
The  U.S.  Court  of  Appeals,  Fifth  Circuit,  modified  the  district  court's 
order,  ruling  that  faculty  desegregation  ratios  could  approximate  the 
order.  It  warned  against  establishing  an  inflexible  mathematical  sys- 
tem for  faculty  integration.  The  U.S.  Supreme  Court  reinstated  the 
district  court's  order,  observing  that  over  the  course  of  five  years,  the 
district  court  had  not  hesitated  to  change  its  order  and  allow  for  ex- 
perimentation. Given  the  school  district's  history  of  stalling  desegre- 
gation, the  order  was  reasonable.  U,S,  v.  Montgomery  Board  of 
Education,  395  U.S.  225,  89  S.Ct.  1670,  23  L.Ed.2d  263  (1968). 

Mobile,  Alabama,  is  divided  by  a  major  highway.  Ninety-four  per- 
cent of  the  area's  black  students  lived  east  of  the  highway,  where  the 
schools  were  sixty-five  percent  black  and  thirty-five  percent  white. 
West  of  the  highway,  the  schools  were  twelve  percent  black  and  eighty- 
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eight  percent  white.  A  school  desegregation  plan  was  challenged  as 
inadequate.  The  plan  had  been  formulated  by  a  federal  district  court 
and  left  sixty  percent  of  the  school  district's  blacks  in  nineteen  all- 
black  schools.  The  U.S.  Court  of  Appeals,  Fifth  Circuit,  concluded 
that  with  respect  to  faculty  and  staff,  the  school  board  had  failed  to 
comply  with  earher  orders  and  required  the  board  to  establish  a  fac- 
ulty and  staff  ratio  in  each  school  substantially  the  same  as  that  for  the 
entire  district.  In  addition,  the  court  implemented  a  plan  which 
treated  the  west  and  east  areas  as  isolated,  with  no  busing  between 
them.  The  U.S.  Supreme  Court  granted  certiorari.  Although  it  af- 
firmed the  court  of  appeals'  faculty  and  student  ratio  decision,  it  re- 
versed its  plan  for  dealing  with  the  east  and  west  areas.  The  Court 
concluded  that  it  had  not  adequately  considered  all  possible  tech- 
niques to  achieve  maximum  desegregation.  The  Court  remanded  the 
case  for  formulation  of  a  plan  involving  the  east  and  west  areas.  Davis 
V.  Board  of  School  Commissioners,  402  U.S.  33,  91  S.Ct.  1289,  28 
L.Ed.2d  577  (1971). 

Parents  and  students  in  Virginia  challenged  desegregation  plans  for 
public  school  systems.  They  alleged  that  faculty  allocation  on  a  racial 
basis  rendered  the  plans  inadequate  under  the  principles  of  Brown  I. 
However,  a  federal  district  court  in  Virginia  approved  the  plans  with- 
out inquiring  into  the  challengers'  contention.  The  U.S.  Court  of  Ap- 
peals, Fourth  Circuit,  declined  to  decide  whether  the  plans  were 
inadequate  because  no  evidentiary  hearings  had  been  held,  but  failed 
to  remand  the  case  for  such  hearings.  After  the  court  of  appeals  de- 
cided that  the  district  court  had  discretion  in  assigning  hearings  on  the 
issue,  the  U.S.  Supreme  Court  granted  certiorari. 

The  Supreme  Court  vacated  the  court  of  appeals'  decision,  holding 
that  the  challengers  were  entitled  to  a  full  evidentiary  hearing  on 
whether  the  plans  allocated  faculty  on  a  racial  basis.  It  held  that  the 
relation  between  faculty  allocation  and  desegregation  plans  was  not 
speculative.  It  noted  that  ten  years  had  passed  since  segregation  was 
declared  unconstitutional  in  Brown  I  and  that  delays  in  desegregation 
were  intolerable.  The  Court  remanded  the  case  for  an  evidentiary 
hearing.  Bradley  v.  School  Board,  382  U.S.  103,  86  S.Ct.  224,  15 
L.Ed.2d  187  (1965).  {Bradley  I). 


In  further  litigation  of  Bradley  /,  the  Court  upheld  a  Congressional 
statute  authorizing  attorney's  fees  awards  to  those  challenging 
desegregation. 
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A  federal  district  court  approved  a  freedom-of-choice  plan  by 
which  each  pupil  was  allowed  to  attend  the  school  of  his  or  her  choice. 
The  U.S.  Supreme  Court's  decision  in  Green  v.  County  School  Board, 
see  Section  III. A. 2,  above,  struck  down  freedom-of-choice  plans 
where  speedier  and  more  effective  desegregation  methods  were  avail- 
able. The  school  district  then  conceded  that  its  plan  was  unconstitu- 
tional. The  district  court  finally  approved  the  school  district's  third 
plan  and  awarded  the  parents  the  expenses  and  attorney's  fees  they 
had  spent  on  the  litigation.  In  doing  so,  the  district  court  reasoned 
that  the  school  district's  actions  had  resulted  in  unreasonable  delay 
and  that  the  parents  had  been  acting  as  private  attorneys  general. 
While  the  U.S.  Court  of  Appeals,  Fourth  District,  was  deciding  the 
case,  Congress  passed  a  law  authorizing  the  award  of  attorney's  fees  in 
desegregation  cases.  However,  the  court  of  appeals  reversed  the 
award,  concluding  that  the  statute  had  not  yet  gone  into  effect  when 
the  district  court  made  the  award.  The  U.S.  Supreme  Court  granted 
certiorari. 

The  Supreme  Court  reversed  the  court  of  appeals'  decision,  holding 
that  the  statute  could  be  applied  to  attorney's  fees  awarded  before  its 
enactment  in  situations  where  the  fee  award  was  pending  resolution  on 
appeal  when  the  statute  became  law.  Upon  examining  the  parties'  nat- 
ure and  identity,  the  nature  of  their  rights  and  the  impact  of  the  law 
change  on  those  rights,  the  Court  concluded  that  applying  the  statute 
would  not  cause  injustice.  It  ruled  that  the  parents  had  rendered  sub- 
stantial community  service  by  acting  as  private  attorneys  general.  The 
Court  also  stated  that  the  attorney's  fees  award  did  not  affect  any  of 
the  school  district's  rights.  The  Court  upheld  the  attorney's  fees 
award.  Bradley  v.  School  Board,  416  U.S.  696,  94  S.Ct.  2006,  40 
L.Ed.2d  476  (1974).  (Bradley  II). 

D.  Desegregation  in  other  facilities 

Desegregation  in  public  schools  was  just  part  of  Brown  Fs  mandate. 
Racial  segregation  in  public  facilities,  such  as  parks,  was  also 
challenged. 

A  United  States  senator  from  Georgia  left  some  land  in  his  will  to  be 
used  as  a  park  for  whites  only.  The  will  established  a  board  of  man- 
agers for  the  park,  which  sued  the  city  as  a  trustee  when  it  refused  to 
prevent  blacks  from  using  the  park.  Several  black  citizens  intervened 
in  the  suit,  alleging  that  because  racial  discrimination  was  illegal,  the 
city  could  not  be  removed  as  a  trustee.  A  Georgia  trial  court  accepted 
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the  city's  resignation  as  a  trustee  and  appointed  three  private  trustees. 
The  Supreme  Court  of  Georgia  affirmed.  The  U.S.  Supreme  Court 
granted  certiorari. 

The  Court  reversed  the  lower  courts'  decisions.  It  balanced  private 
individuals'  freedom  of  association  with  the  ban  on  state-sponsored 
racial  inequality.  The  park  had  been  maintained  and  supported  for 
years  by  the  city  and  therefore  was  subject  to  the  Fourteenth  Amend- 
ment as  a  state  instrumentality.  The  Court  ruled  that  appointing  pri- 
vate trustees  did  not  negate  the  park's  municipal  character.  The  park 
could  not  be  segregated  if  the  city  continued  to  maintain  it.  Evans  v. 
Newton,  382  U.S.  296,  86  S.Ct.  486,  15  L.Ed.2d  373  (1966). 

Black  citizens  of  Montgomery,  Alabama,  brought  an  action  in  a 
federal  district  court  to  desegregate  the  city's  parks.  After  the  district 
court  granted  the  order,  segregated  recreational  programs  were  con- 
tinued, public  swimming  pools  were  closed  and  facilities  in  black 
neighborhoods  were  not  maintained.  The  black  citizens  then  alleged 
that  the  city  was  permitting  racially  segregated  schools  and  private 
groups  to  use  city  park  facilities.  The  district  court  then  enjoined  the 
city  from  allowing  any  racially  segregated  private  school  or  any  pri- 
vate nonschool  club  that  had  a  racially  discriminatory  admissions  pol- 
icy to  use  park  facilities.  The  U.S.  Court  of  Appeals,  Fifth  Circuit, 
upheld  the  district  court's  injunction  as  it  applied  to  segregated  private 
schools'  exclusive  use  of  city  facilities.  However,  it  reversed  the  in- 
junction insofar  as  it  applied  to  nonexclusive  use  by  segregated  private 
schools  and  by  nonschool  groups.  It  found  that  there  was  an  insuffi- 
cient threat  to  desegregated  public  education  to  justify  an  injunction 
restraining  nonexclusive  use  by  private  school  groups.  Because  there 
was  no  "symbiotic  relationship"  between  the  city  and  the  nonschool 
groups,  the  injunction  restrained  the  freedom  of  association  rights  of 
the  groups'  members.  The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  reversed  part  of  the  appeals  court's  order  and  remanded 
the  case.  It  held  that  the  city  had  properly  been  enjoined  from  permit- 
ting exclusive  use  of  its  facilities  by  private  groups.  Such  a  policy,  the 
Court  said,  was  akin  to  the  "separate  but  equal"  doctrine  struck  down 
in  Brown,  The  Court  further  ruled  that  it  could  not  determine  whether 
private  school  groups'  use  of  city  facilities  constituted  a  violation  of 
the  district  court's  first  desegregation  order.  There  was  not  enough 
evidence  on  the  record  to  indicate  whether  the  city  was  directly  in- 
volved with  private  school  groups'  use  of  city  facilities.  The  Court 
remanded  the  case  for  a  determination  on  this  point.  Gilmore  v.  City 
of  Montgomery,  417  U.S.  556,  94  S.Ct.  2416,  41  L.Ed.2d  304  (1974). 
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In  a  1976  public  housing  desegregation  case,  the  Court  shed  light  on 
its  decision  in  Milliken  /,  see  Section  IV,  below.  The  Milliken  I  deci- 
sion did  not  create  a  per  se  rule  against  interdistrict  desegregation 
plans.  It  merely  excluded  school  entities  which  had  not  participated  in 
unconstitutional  segregative  policies  from  federal  court  jurisdiction  in 
desegregation  cases. 

Black  tenants  and  applicants  for  Chicago  public  housing  sued  the 
Chicago  Housing  Authority  and  the  U.S.  Department  of  Housing  and 
Urban  Development  (HUD)  in  a  federal  district  court,  alleging  that 
the  authority  had  violated  their  constitutional  rights  by  locating  public 
housing  sites  solely  in  black  neighborhoods  and  by  assigning  tenants 
on  the  basis  of  race.  The  tenants  prevailed  and  the  court  ordered  the 
authority  to  change  its  assignment  and  site  selection  procedures.  How- 
ever, the  court  dismissed  a  similar  action  against  HUD,  a  decision 
which  was  reversed  by  the  U.S.  Court  of  Appeals,  Seventh  Circuit. 
The  appeals  court  ruled  that  HUD  had  sanctioned  and  assisted  the 
authority  by  knowingly  creating  segregated  public  housing.  On  re- 
mand, the  district  court  refused  to  implement  a  desegregation  plan 
which  would  call  for  incorporating  Chicago  suburbs  into  a  compre- 
hensive area  plan  to  rectify  segregation  in  city  public  housing.  The 
appeals  court  reversed  the  lower  court  again,  finding  that  the  metro- 
politan area  was  a  single  entity  for  public  housing  plan  purposes. 
HUD  appealed  to  the  U.S.  Supreme  Court. 

The  Supreme  Court  discussed  its  decision  in  Milliken  v.  Bradley,  see 
Section  IV,  below,  in  which  the  Court  struck  down  an  interdistrict 
school  desegregation  plan  in  the  metropolitan  Detroit  area.  The  plan 
failed  because  it  had  not  been  proven  that  suburban  Detroit  districts 
had  not  participated  in  prior  constitutional  violations.  Federal  court 
jurisdiction  in  desegregation  cases  extended  only  to  past  constitutional 
violators  and,  in  the  absence  of  such  a  showing,  an  interdistrict  decree 
was  impermissible.  In  this  case,  an  interdistrict  remedy  would  not  in- 
volve federal  district  court  coercion  of  nonviolating  suburban  entities, 
because  both  HUD  and  the  Chicago  Housing  Authority  had  powers  to 
operate  beyond  city  limits.  HUD  had  identified  the  relevant  geo- 
graphic area  as  the  "Chicago  housing  market,"  which  extended  be- 
yond Chicago  city  limits.  The  Milliken  decision  did  not  create  2i perse 
rule  against  interdistrict  desegregation  remedies.  Federal  courts  were 
simply  forbidden  from  implementing  desegregation  decrees  which  im- 
plicated school  systems  and  officials  who  were  not  involved  in  uncon- 
stitutional action.  Hills  v.  Gautreaux,  425  U.S.  284,  96  S.Ct.  1538,  47 
L.Ed.2d  792  (1976). 
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IV.  FEDERAL  DISTRICT  COURT  AUTHORITY 

Part  of  Brown  IPs  holding  was  that  federal  district  courts  should 
oversee  school  district  plans.  Subsequently,  the  Supreme  Court  has 
allowed  those  courts  a  great  deal  of  discretionary  authority  over 
school  desegregation  plans. 

The  Louisiana  legislature  passed  a  series  of  laws  designed  to  prevent 
racial  desegregation  in  New  Orleans  after  a  federal  court  ordered  it  to 
desegregate.  The  federal  district  court  declared  the  statutes  unconsti- 
tutional. The  state  contended  that  it  had  exclusive  control  over  educa- 
tion and  sought  a  stay  of  the  statutes'  injunction  pending 
determination  by  the  U.S.  Supreme  Court.  The  Court  denied  the  stay 
and  dismissed  the  state's  contentions.  Bush  v.  Orleans  School  Board, 
364  U.S.  500,  81  S.Ct.  260,  5  L.Ed.2d  245  (1960). 

In  the  Court's  1970  landmark  case,  Swann  v.  Charlotte-Mecklen- 
burg Board  of  Education,  below,  the  Court  affirmed  the  broad  discre- 
tionary powers  of  federal  district  courts  to  implement  desegregation 
plans. 

In  Charlotte,  North  Carolina,  a  geographical  zoning  plan  with  free 
transfer  was  approved  by  a  federal  district  court.  The  plan  still  al- 
lowed one-half  of  the  black  students  to  attend  twenty-one  nearly  all- 
black  schools.  After  Green  v.  County  School  Board,  see  Section 
III.A.2,  above,  in  which  the  Court  ordered  school  districts  to  imple- 
ment a  desegregation  plan  that  would  work  immediately,  the  board's 
plan  was  challenged  in  the  district  court.  The  court  ordered  the  district 
to  provide  a  plan  for  student  and  teacher  desegregation.  After  the 
court  found  an  additional  plan  inadequate,  it  appointed  an  expert  to 
arrange  a  plan.  The  board  and  the  expert  then  submitted  plans.  The 
court  adopted  the  district's  plan  for  junior  and  senior  high  schools  and 
the  expert's  plan  for  elementary  schools.  The  U.S.  Court  of  Appeals, 
Fourth  Circuit,  affirmed  the  district  court's  order  regarding  second- 
ary school  plans,  but  vacated  the  order  as  it  regarded  elementary 
schools.  The  court  of  appeals  feared  that  pairing  black  and  white  ele- 
mentary schools  would  unduly  burden  the  board  and  students.  The 
case  returned  to  the  district  court  for  reconsideration,  and  the  Su- 
preme Court  directed  reinstatement  of  the  district  court's  entire  plan 
pending  further  proceedings.  After  the  school  district  acquiesced  in 
the  expert's  plan,  the  district  court  ordered  implementation.  The  U.S. 
Supreme  Court  then  granted  certiorari. 
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The  Court  held  that  where  school  districts  fail  in  their  duty  to  offer 
appropriate  desegregation  remedies,  federal  district  courts  have  broad 
discretion  to  fashion  such  plans.  Therefore,  it  upheld  the  district 
court's  decision.  Policies  with  regard  to  faculty,  staff,  transportation, 
extracurricular  activities  and  facilities  are  good  indicators  of  whether 
a  segregated  system  exists.  The  Court  identified  four  considerations 
when  reassigning  students  to  achieve  desegregation.  First,  racial  quo- 
tas within  schools  need  not  reflect  the  racial  composition  of  the  whole 
system.  The  district  court  had  properly  exercised  its  discretion  by 
making  very  limited  use  of  racial  ratios.  Second,  the  existence  of  a 
one-race  school  does  not  necessarily  mean  the  whole  system  is  segre- 
gated by  law.  The  courts,  however,  must  determine  whether  such 
schools  result  from  the  discriminatory  conduct  of  school  officials. 
Third,  the  alteration  of  attendance  zones  is  permissible  by  district 
courts.  A  change  in  attendance  zones  does  not  automatically  mean 
that  segregation  will  end  because  the  change  may  fail  to  take  into 
account  past  discrimination.  Finally,  the  use  of  busing  is  an  appropri- 
ate exercise  of  district  court  power.  However,  busing  could  not  be  used 
if  it  involved  such  great  distances  as  to  impair  children's  health  or 
impinge  on  the  educational  process.  Generally,  the  Court  determined 
that  district  courts  have  broad  discretion  in  ordering  desegregation 
plans.  The  district  court's  orders  were  upheld.  Swann  v.  Charlotte- 
Mecklenburg  Board  of  Education,  402  U.S.  1,  91  S.Ct.  1267,  28 
L.Ed.2d  554  (1970). 

Black  students  and  their  parents  in  North  Carolina  sued  their  school 
district  in  a  federal  district  court  to  eliminate  segregation.  At  the  time, 
the  school  district  was  operating  under  geographical  attendance  zones 
and  freedom-of-choice  transfer  provisions.  Of  the  district's  schools, 
fifteen  were  all  black,  seven  were  all  white  and  the  remaining  schools 
were  less  than  five  percent  black.  The  board  submitted  a  plan  calling 
for  satellite  zoning  and  extensive  cross-busing,  which  the  district  court 
rejected.  The  board  then  modified  the  plan,  retaining  geographical 
zones  and  a  freedom-of-choice  transfer  provision,  but  allowing  prior- 
ity majority-to-minority  transfers  and  increasing  racial  balances  in 
schools.  The  district  court  then  approved  the  modified  plan,  subject 
to  alterations  which  prevented  minority-to-majority  transfers  and  in- 
creased racial  contact  of  students.  In  addition,  the  district  court  ruled 
that  the  school  district  had  acted  in  good  faith  in  devising  the  attend- 
ance zones  and  in  assuring  that  students  could  attend  the  school  near- 
est to  their  homes  when  possible.  While  the  case  was  being  appealed  to 
the  U.S.  Court  of  Appeals,  Fourth  Circuit,  the  Supreme  Court 
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handed  down  its  decision  in  Swann,  above.  In  light  of  the  Swann  hold- 
ing, the  court  of  appeals  remanded  the  case  to  the  district  court  for 
adoption  of  a  new  plan  which  would  achieve  the  greatest  degree  of 
desegregation,  given  the  practicalities  of  the  situation.  School  authori- 
ties then  adopted  a  revised  pupil  assignment  plan  which  required  the 
addition  of  157  buses.  The  school  board  submitted  the  plan  to  the 
district  court  under  protest,  and  it  was  approved.  The  board  then 
sought  to  stay  the  district  court's  decision  until  the  U.S.  Supreme 
Court  could  grant  a  writ  of  certiorari  to  hear  the  case. 

Chief  Justice  Burger,  in  an  opinion  in  chambers,  denied  the  stay.  He 
stated  that  the  school  district  had  not  alleged  specific  hardships  in- 
volved in  the  added  bus  transportation  program.  The  fact  that  the 
district  asserted  that  the  average  time  of  travel  is  one  hour  did  not 
state  a  trespass  of  the  busing  limits  estabHshed  in  Swann.  Burger 
found  no  basis  for  the  argument  that  school  authorities  may  not  be 
required  to  employ  busing  to  desegregate  schools.  Furthermore,  the 
record  was  inadequate  to  determine  whether  the  district  court  had 
incorrectly  read  the  Court's  opinion  in  Swann,  so  far  as  its  require- 
ments of  racial  quotas.  The  stay  was  denied.  Winston-Salem/Forsyth 
Board  of  Education  v.  Scott,  404  U.S.  1221,  92  S.Ct.  1236,  31 
L.Ed.2d  441  (1971). 

In  evaluating  the  response  of  school  officials  to  desegregation  or- 
ders, the  Court  ruled  that  federal  district  courts  should  focus  on  the 
effect  of  proposed  action  on  dismantling  the  dual  segregated  educa- 
tion system,  rather  than  on  any  stated  motivation  or  purpose. 

Virginia  law  defined  a  "town"  as  a  part  of  the  surrounding  county 
so  that  town  schools  included  all  students  who  were  county  residents. 
However,  a  "city"  incorporated  into  its  school  system  only  those  stu- 
dents within  city  Hmits.  Prior  to  1965,  a  Virginia  town  maintained 
white  schools  within  its  town  boundary,  while  black  students  were  as- 
signed to  schools  outside  the  town  boundaries.  In  1965,  black  students 
sued  the  school  system  to  end  state-enforced  segregation.  The  case 
eventually  reached  the  U.S.  Supreme  Court  in  Green  v.  County 
School  Board,  see  Section  III. A. 2,  above.  On  remand  to  the  federal 
district  court,  the  court  required  the  county  to  submit  a  plan  in  com- 
pliance with  the  Supreme  Court  order.  The  district  court  rejected 
plans  submitted  by  the  county  and  ordered  implementation  of  the  plan 
developed  by  the  students'  representatives  for  the  1969-70  school  year. 
Two  weeks  later,  the  town  council  announced  its  intent  to  sever  its 
schools  from  the  county  system  by  virtue  of  its  designation  as  a  "city," 
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which  had  been  accompHshed  in  1967.  Because  the  severance  had  the 
potential  effect  of  restoring  racial  imbalance  between  county  and  city 
schools,  the  students'  representatives  sought  an  order  to  prevent  the 
city  council  and  school  board  from  withdrawing  the  schools  from  the 
county  system.  The  court  granted  the  order,  but  this  decision  was  re- 
versed by  the  U.S.  Court  of  Appeals,  Fourth  Circuit.  The  students 
appealed  to  the  U.S.  Supreme  Court. 

The  Court  stated  that  under  Green  and  other  cases,  school  board 
actions  were  to  be  evaluated  according  to  their  effect  on  dismantling 
the  unconstitutional  dual  school  system.  Federal  district  courts  had 
the  power  to  reject  plans  which  impeded  the  desegregation  process. 
Although  the  town  council  had  stated  tax  revenue  reasons  for  obtain- 
ing redesignation  as  a  city,  the  Court  ruled  that  racial  purposes  could 
be  imputed  where  the  proposed  action  was  less  effective  in  dismantling 
the  dual  system  than  other  proposed  plans.  The  focus  was  upon  the 
effect  rather  than  the  motivation  or  purpose  of  the  proposed  action. 
The  town  schools,  which  had  previously  been  all  white,  were  better 
equipped  and  located  than  the  outlying  county  schools,  and  with- 
drawal from  the  county  system  would  frustrate  the  district  court's  de- 
segregation order.  The  Court  ruled  for  the  students,  reversing  the 
court  of  appeals.  Wright  v.  Council  of  City  of  Emporia,  407  U.S.  451, 
92  S.Ct.  2196,  33  L.Ed.2d  51  (1972). 

A  North  Carolina  statute  created  a  new  school  district  in  the  city  of 
Scotland  Neck.  The  city  had  previously  belonged  to  a  school  district  in 
which  desegregation  was  taking  place.  The  United  States  then  sued  in 
a  federal  district  court  to  enjoin  implementation  of  the  statute.  It  con- 
tended that  the  new  school  district  was  a  refuge  for  white  students  and 
would  promote  segregation.  After  the  district  court  granted  the  in- 
junction, the  U.S.  Court  of  Appeals,  Fourth  Circuit,  reversed.  The 
court  of  appeals  ruled  that  the  statute's  effect  on  desegregation  was 
minimal  and  because  the  statute  had  been  passed  by  the  legislature  and 
not  the  school  board,  the  statute  should  not  be  construed  as  an  alter- 
native to  desegregation.  The  U.S.  Supreme  Court  ruled  that  the  fact 
that  the  statute  had  been  passed  by  the  legislature  was  irrelevant.  The 
statute  should  be  struck  down  if  it  hinders  the  dismantling  of  segrega- 
tion in  the  school  district.  The  Court  granted  the  injunction.  United 
States  V.  Scotland  Neck  Board  of  Education,  407  U.S.  484,  92  S.Ct. 
2214,33L.Ed.2d75(1972). 

In  1982,  the  Court  made  its  final  pronouncement  on  busing  litiga- 
tion in  Los  Angeles.  For  two  earlier  rulings,  see  Bustop  Inc.  v.  Board 
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of  Education  of  City  of  Los  Angeles  and  Board  of  Education  of  City 
of  Los  Angeles  v.  Superior  Court,  found  in  Section  III.B,  above.  In 
the  case  which  follows,  the  Court  ruled  that  California's  Proposition  I 
facilitated,  rather  than  hindered,  the  repeal  of  segregated  schools  by 
allowing  state  adaptability  to  changing  population  distribution. 

In  1970,  a  California  state  court  found  de  jure  segregation  in  the 
Los  Angeles  Unified  School  District.  It  ordered  the  district  to  prepare 
a  desegregation  plan.  The  court  then  approved  a  desegregation  plan 
that  included  substantial  pupil  reassignment  and  busing.  While  the 
trial  court  was  considering  alternative  plans,  California  voters  ratified 
Proposition  I,  which  provided  that  state  courts  could  not  order  pupil 
assignment  or  busing  unless  a  federal  court  could  do  so  under  federal 
law  to  remedy  an  Equal  Protection  Clause  violation.  The  trial  court 
denied  the  district's  request  to  stop  the  desegregation  plan,  ruling  that 
because  it  had  previously  found  de  jure  segregation  in  the  district. 
Proposition  I  was  satisfied.  The  California  Court  of  Appeal  reversed, 
holding  Proposition  I  constitutional,  and  banned  the  district's  plan  of 
pupil  reassignment  and  busing.  The  U.S.  Supreme  Court  granted  cer- 
tiorari. 

Before  the  Court,  the  students  challenging  the  constitutionality  of 
Proposition  I  argued  that  by  limiting  the  state  courts'  power  to  deseg- 
regate schools,  a  dual  system  of  state  and  federal  courts  had  been 
created.  The  Court  rejected  this  argument  and  upheld  Proposition  I's 
constitutionality.  It  concluded  that  Proposition  I  was  a  repeal  of  segre- 
gated schools  and  was  designed  to  implement,  not  violate,  the  Four- 
teenth Amendment's  equal  protection  clause.  The  Court  rejected  the 
contention  that  once  a  state  chooses  to  afford  more  protection  than  is 
required  by  the  constitution,  it  can  never  recede.  Not  allowing  such  a 
retraction  would  destroy  the  states'  ability  to  experiment  with  the 
problems  of  a  heterogeneous  population.  The  Court  upheld  the  court 
of  appeals'  decision.  Crawford  v.  Board  of  Education,  458  U.S.  527, 
102  S.Ct.  321 1,  73  L.Ed.2d  948  (1982). 

Detroit's  racial  composition  made  effective  desegregation  plans  dif- 
ficult. The  city  school  district  had  a  sixty-four  percent  black  popula- 
tion, while  the  metropolitan  area  was  eighty-one  percent  white.  A 
federal  district  court  found  that  only  an  interdistrict  remedy  would 
bring  about  desegregation.  This  required  the  district  court  to  find  that 
state  officials  had  contributed  to  segregation  by  failing  to  provide 
funds  for  busing  from  the  city  to  the  suburbs.  The  Supreme  Court 
rejected  this  remedy,  citing  the  Swann  case,  above,  for  the  proposition 
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that  the  scope  of  the  desegregation  remedy  is  determined  by  the  nature 
and  extent  of  the  constitutional  violation.  In  order  to  disregard  school 
district  boundaries,  there  must  be  a  showing  that  the  constitutional 
violator  has  produced  a  segregative  effect  in  the  other  district.  An 
interdistrict  remedy  is  appropriate  only  when  there  is  an  interdistrict 
violation. 

NAACP  filed  a  lawsuit  on  behalf  of  Detroit  students  in  a  federal 
district  court,  alleging  that  both  Michigan  state  officials  and  Detroit 
school  officials  operated  a  dual  system  of  segregated  schools.  The  case 
was  lodged  in  the  courts  for  several  years,  and  eventually  the  district 
court  held  that  the  city  board's  use  of  optional  attendance  zones  re- 
sulted in  racially-identifiable  schools.  The  board  had  also  bused  black 
students  to  predominantly  black  schools  when  space  was  available  in 
white  schools  which  were  closer.  The  district  court  ruled  that  city  and 
state  officials  were  liable  for  the  resulting  segregated  system  and  it 
ordered  desegregation  efforts  which  incorporated  fifty-four  school 
districts  in  the  three-county  Detroit  metropolitan  area.  It  ruled  that 
the  racial  composition  of  the  area  required  an  area-wide  remedy  which 
was  permissible  because  state  officials  had  contributed  to  the  segre- 
gated school  system.  Suburban  Detroit  school  districts  were  not  par- 
ties to  the  litigation.  Among  other  items,  the  court  ordered  the  state  to 
purchase  or  lease  at  least  295  school  buses  to  help  implement  the  plan. 
The  U.S.  Court  of  Appeals,  Sixth  Circuit,  affirmed  the  portion  of  the 
decision  requiring  interdistrict  busing,  but  vacated  the  order  to  obtain 
new  buses.  The  state  officials  appealed  to  the  U.S.  Supreme  Court. 

The  Court  held  that  while  federal  district  courts  could  draw  upon 
their  equity  powers  to  resolve  desegregation  cases,  the  remedy  must  be 
refined  to  meet  the  constitutional  violation.  The  district  court  had 
erred  in  incorporating  outlying  school  districts  which  were  not  consti- 
tutional violators  into  the  desegregation  order.  This  was  true  even 
though  failure  to  incorporate  the  suburban  school  districts  could 
result  in  schools  with  black  student  populations  of  over  seventy-five 
percent  in  Detroit  schools.  The  Swann  case  did  not  require  balance  of 
a  metropolitan  area's  racial  composition  in  each  and  every  classroom. 
Municipal  and  school  boundaries  were  not  to  be  disregarded.  In  the 
absence  of  any  showing  of  a  constitutional  violation  by  the  outlying 
districts,  any  judicial  remedy  was  Umited  to  the  Detroit  school  district 
alone.  The  Court  remanded  the  case  for  proceedings  in  the  district 
court  to  properly  formulate  a  desegregation  decree  to  eliminate  dual 
schools  in  Detroit.  Milliken  v.  Bradley,  418  U.S.  717,  94  S.Ct.  311,  41 
L.Ed.2d  1069  (1974)  {Milliken  I). 
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In  Milliken  II,  below,  the  Court  approved  of  remedial  programs  in 
support  of  pupil  reassignment  as  an  appropriate  remedy  for  prior  con- 
stitutional violations.  Desegregation  plans  must  be  properly  designed 
to  remedy  the  prior  constitutional  violations  being  addressed. 

In  Milliken  v.  Bradley  /,  above,  the  Supreme  Court  reversed  a  dis- 
trict court  order  which  would  have  required  fifty-four  Detroit-area 
school  districts  to  participate  in  an  interdistrict  desegregation  plan. 
The  Court  held  that  the  order  exceeded  federal  court  authority  as  had 
been  defined  in  Swann  v.  Charlotte-Mecklenburg  Board  of  Educa- 
tion, above.  On  remand,  the  court  approved  pupil  reassignment  and 
magnet  school  plans  to  eliminate  racially  identifiable  schools.  It  also 
approved  a  comprehensive,  four-part  educational  program  for  Detroit 
schools,  including  a  remedial  reading  skills  program,  in-service  train- 
ing for  teachers,  racially  unbiased  testing  procedures  and  counseUng 
and  career  guidance  programs.  The  state  of  Michigan  and  the  Detroit 
School  Board  were  to  divide  costs  equally.  The  state  appealed  the  por- 
tion of  the  decision  requiring  it  to  share  the  expenses  of  the  four-part 
remedial  program,  and  the  U.S.  Supreme  Court  agreed  to  hear  the 
appeal. 

The  Court  relied  on  Swann  and  Milliken  A  requirement  that  in 
desegregation  cases,  the  court-ordered  remedy  is  determined  by  the 
nature  and  scope  of  the  constitutional  violation.  The  remedy  must  be 
related  to  the  condition  which  violates  the  Constitution.  The  court 
order  must  be  designed  to  restore  victims  of  segregation  to  a  position 
they  would  occupy  absent  discriminatory  conduct.  The  federal  courts 
must  also  take  local  interests  into  account  in  devising  desegregation 
remedies.  In  this  case,  the  district  court  had  found  that  Detroit's  de 
jure  segregated  schools  were  so  completely  segregated  that  both  state 
and  local  officials  were  impUcated  as  constitutional  violators.  Reme- 
dial programs  which  supplemented  pupil  reassignment  were  permissi- 
ble and,  as  here,  were  required  to  eliminate  the  effects  of  prior 
segregation.  The  proposed  Detroit  plan  was  properly  tailored  to  rem- 
edy previous  constitutional  violations  and  the  order  compeUing  the 
state  to  share  future  costs  did  not  violate  the  Eleventh  Amendment. 
Milliken  v.  Bradley,  433  U.S.  267,  97  S.Ct.  2749,  53  L.Ed.2d  745 
(1911)  (Milliken  II). 

The  United  States  Supreme  Court  shifted  to  school  authorities  the 
burden  of  proving  that  there  was  no  segregative  intent  in  their  "neigh- 
borhood school  policy"  although  the  poHcy  resulted,  in  fact,  in  segre- 
gated schools.  Parents  of  children  attending  public  schools  in  Denver 
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sued  to  remedy  alleged  segregation.  The  United  States  Supreme  Court 
modified  the  rulings  of  the  lower  courts.  It  held  that  purposeful  dis- 
crimination in  a  substantial  part  of  a  school  system  would  uphold  a 
finding  of  systemwide  discriminatory  intent  unless  the  district  could 
rebut  it.  Furthermore,  an  inference  between  purpose  and  racial  sepa- 
ration in  other  parts  of  the  school  system  could  be  established.  The 
Supreme  Court  remanded  the  case  for  rehearing  consistent  with  its 
opinion.  Keyes  v.  School  District  No.  1,  Denver,  Colorado,  413  U.S. 
189,  93  S.Ct.  2686,  37  L.Ed.2d  548  (1973). 

Dayton,  Ohio,  public  schools  were  segregated  despite  an  Ohio  law 
prohibiting  separate  schools.  A  federal  district  court  ruled  that  Day- 
ton school  officials  had  violated  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  The  ruling  was  based  on  the  court's  finding 
of  ''cumulative  violations"  including  racially  imbalanced  schools  and 
optional  attendance  zones  as  well  as  recent  school  board  actions.  The 
court  ordered  elimination  of  the  optional  attendance  zones,  new  fac- 
ulty policies,  random  pupil  assignment  and  busing.  The  U.S.  Court  of 
Appeals,  Sixth  Circuit,  reversed  and  for  five  years  the  parties  and 
courts  struggled  over  the  case. 

The  case  came  before  the  U.S.  Supreme  Court  following  the  court 
of  appeals'  approval  of  a  plan  which  encompassed  district-wide  racial 
distribution  requirements.  The  Court  held  that  the  final  court  order 
was  not  justifiable  in  view  of  the  constitutional  violations  which  had 
been  alleged.  There  was  no  basis  for  imposing  the  order  based  on 
cumulative  violations.  The  court  vacated  the  appeals  court  decision 
and  remanded  the  case  for  more  specific  findings.  The  district  court 
was  to  determine  whether  the  school  board  had  taken  discriminatory 
action  and  to  design  a  remedy  to  meet  the  violation.  A  systemwide 
remedy  would  only  be  justified  if  there  was  a  systemwide  violation. 
Dayton  Board  of  Education  v.  Brinkman,  433  U.S.  406,  97  S.Ct. 
2766,  53  L.Ed.2d  851  (1977)  (Dayton  /). 

The  Dayton  case  returned  to  the  district  court,  where  the  lawsuit 
was  dismissed  for  failure  to  prove  a  constitutional  violation.  The  U.S. 
Court  of  Appeals,  Sixth  Circuit,  reversed,  holding  that  the  Dayton 
school  board  had  perpetuated  and  failed  to  eliminate  a  segregated  sys- 
tem which  had  systemwide  effects.  The  school  board  appealed  again 
to  the  U.S.  Supreme  Court,  which  held  that  because  the  Dayton  board 
had  operated  a  segregated  system  as  of  the  time  of  Brown  /,  it  was 
under  a  continuing  duty  to  eradicate  the  effects  of  prior  segregation. 
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The  Dayton  board  had  taken  actions  after  BrowAz  /which  had  actually 
enhanced  segregation  in  its  schools.  After  Brown  /,  the  measure  of  the 
school  board's  conduct  was  the  effectiveness  of  its  actions  in  increas- 
ing or  decreasing  the  segregation  in  its  schools.  The  Dayton  board 
failed  to  meet  its  affirmative  responsibility  of  eradicating  the  dual 
school  system  by  making  no  attempt  to  alter  the  racial  characteristics 
of  its  schools.  The  district  court  had  misinterpreted  Dayton  /,  above, 
as  requiring  complaining  students  to  prove  the  effect  of  each  individ- 
ual act  of  prior  discrimination  on  current  segregative  matters.  The 
Court  affirmed  the  appeals  court's  decision  for  the  students.  Dayton 
Board  of  Education  v.  Brinkman,  443  U.S.  526,  99  S.Ct.  2971,  61 
L.Ed.2d  720  (1979)  (Dayton  II). 
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I.  PRIVATE  SCHOOLS  AND  THE  CONSTITUTION- 
FORMULATION  OF  THE  RULES 

Many  of  the  cases  in  this  chapter  are  of  no  less  significance  to  public 
educators  than  they  are  to  private  educators.  Before  the  proliferation 
of  education  law  cases  in  U.S.  courts  after  World  War  II,  the  U.S. 
Supreme  Court's  most  significant  education  cases  pertained  to  state 
laws  which  attempted  to  restrain  parochial  schools  by  requiring  uni- 
form instruction.  See  Meyer  v.  Nebraska  and  Pierce  v.  Society  of  Sis- 
ters^ below.  In  addition  to  the  impact  of  these  cases  on  private  school 
law,  they  are  important  in  the  Court's  developing  doctrine  of  constitu- 
tional protection  for  individual  privacy  rights.  The  U.S.  Constitution 
does  not  expressly  protect  individual  rights  to  privacy,  family  life,  or 
personal  freedom  except  in  that  these  concepts  are  embodied  by  the 
Due  Process  clauses  of  the  Fifth  and  Fourteenth  Amendments.  The 
Due  Process  clauses  guarantee  against  government  deprivation  of  life, 
liberty  and  property  without  due  process  of  law.  The  Meyer  and 
Pierce  cases  below,  help  to  define  the  scope  of  personal  privacy 
rights. 

The  state  of  Nebraska  convicted  a  parochial  school  teacher  of  vio- 
lating a  state  statute  which  prohibited  instruction  in  any  language 
other  than  EngUsh  in  grades  one  through  eight.  The  teacher  had  con- 
ducted classes  in  German.  The  teacher  appealed  his  conviction  to  the 
U.S.  Supreme  Court. 

The  Court  considered  the  Due  Process  Clause  of  the  U.S.  Constitu- 
tion's Fourteenth  Amendment.  The  concept  of  due  process  as  a  pro- 
tection of  personal  liberty  interests  involved  "not  merely  freedom 
from  bodily  restraint,  but  also  the  right  of  the  individual  to  contract, 
to  engage  in  any  of  the  common  occupations  of  Hfe,  to  acquire  useful 
knowledge,  to  marry,  estabhsh  a  home  and  bring  up  children,  to  wor- 
ship God  according  to  the  dictates  of  his  own  conscience,  and  gener- 
ally, to  enjoy  those  privileges  long  recognized  at  common-law  as 
essential  to  the  orderly  pursuit  of  happiness  by  free  men."  Accord- 
ingly, the  teacher's  right  to  teach  German  was  a  Hberty  interest  pro- 
tected by  the  U.S.  Constitution.  Parents  of  children  attending  the 
school  also  had  a  constitutionally-protected  interest  in  hiring  the 
teacher.  The  Court  summarized  the  statute  as  arbitrary,  and  with  no 
reasonable  relation  to  any  legitimate  state  purpose.  There  could  be  no 
justification  for  aboHshing  the  right  to  teach  foreign  languages.  Meyer 
V.  Nebraska,  262  U.S.  390,  43  S.Ct.  625,  67  L.Ed.  1042  (1923). 
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Two  years  after  considering  the  Meyer  case,  the  Court  heard  Pierce 
V.  Society  of  Sisters,  a  case  arising  in  Oregon  after  the  state  passed  a 
statute  requiring  parents  to  send  their  children  ages  eight  through  six- 
teen to  public  schools.  Private  schools  were  not  expressly  banned, 
however,  the  statute  required  instruction  through  grades  eight  at  only 
public  schools.  The  Court  agreed  with  the  Catholic  school  and  mili- 
tary academy  which  brought  suit  to  enjoin  enforcement  of  the  statute. 
According  to  the  Court,  the  statute  as  applied  forced  private  schools 
out  of  business.  Parents  have  a  right  to  be  free  of  unreasonable  state 
interference  in  upbringing  and  education  of  their  children.  States  were 
forbidden  from  standardizing  resident  children  by  forcing  their  at- 
tendance at  public  schools  only. 

In  1922,  Oregon  voters  amended  their  state  constitution  by  an  ini- 
tiative which  would  require  all  residents  to  send  their  children  between 
eight  and  sixteen  to  public  schools  only.  A  statute  was  then  passed 
which  declared  a  misdemeanor  any  violation  of  the  public  school 
edict,  which  was  to  take  effect  in  1926.  A  Catholic  school  corporation 
and  a  military  school  which  operated  academies  in  the  state  sued  state 
officials  in  a  federal  district  court  under  the  federal  Constitution, 
seeking  an  injunction  to  prohibit  enforcement  of  the  act.  The  court 
ruled  for  the  schools,  and  state  officials  appealed  to  the  U.S.  Supreme 
Court. 

The  Court  cited  Meyer  v.  Nebraska,  above,  in  ruling  that  the  Ore- 
gon statute  unreasonably  interfered  with  parental  liberty  rights  to  di- 
rect the  upbringing  and  education  of  their  children.  **The 
fundamental  theory  of  hberty  on  which  all  governments  in  this  Union 
repose  excludes  any  general  power  of  the  state  to  standardize  its  chil- 
dren by  forcing  them  to  accept  instruction  from  public  teachers  only." 
The  Court  noted  that  the  schools  could  not  claim  this  liberty  guaran- 
tee for  themselves,  inasmuch  as  they  were  corporations.  However, 
they  sued  to  vindicate  their  own  business  and  property  interests  and 
were  clearly  threatened  by  arbitrary  and  unlawful  interference  by  the 
statute.  Because  of  the  immediate  threat  of  harm  to  the  schools,  they 
were  entitled  to  relief  in  the  form  of  a  court  order  preventing  state 
officials  from  enforcing  the  invahd  statute.  The  Court  affirmed  the 
district  court's  order  for  the  schools.  Pierce  v.  Society  of  Sisters,  268 
U.S.  510,  45  S.Ct.  571,  69  L.Ed.  1070  (1925). 

In  1927,  the  Court  invalidated  a  Hawaiian  law  which  purported  to 
give  the  territorial  department  of  public  instruction  sweeping  powers 
to  regulate  schools  which  conducted  classes  in  languages  other  than 
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English  and  Hawaiian.  The  Court  ruled  that  the  Fifth  Amendment's 
Due  Process  Clause  protected  territorial  residents  from  denial  of  their 
liberty  and  property  rights  by  territorial  officials,  just  as  the  Four- 
teenth Amendment's  Due  Process  Clause  protected  state  residents 
from  arbitrary  acts  and  legislation  by  state  officials. 

In  1920,  Hawaii's  legislature  enacted  a  statute  which  severely  limited 
operation  of  "foreign  language  schools"  in  the  territory.  About  20,000 
students,  most  of  them  Japanese,  attended  private  schools  which  con- 
ducted classes  in  Asian  languages.  The  act  did  not  pertain  to  private 
schools  conducting  classes  in  EngHsh  and  Hawaiian.  The  statute  re- 
quired these  private  schools  to  apply  for  permits  with  the  territorial 
department  of  public  instruction,  pay  a  fee  of  $1  per  student  and  sub- 
mit to  annual  review  by  the  department.  Schools  were  required  to 
submit  personal  details  on  its  students,  and  teachers  were  required  to 
obtain  permits  from  the  department.  "No  permit  to  teach  a  foreign 
language  shall  be  granted  unless  ...  the  department  is  satisfied  that 
the  applicant  for  the  same  is  possessed  of  the  ideals  of  democracy, 
knowledge  of  American  history  and  institutions,  and  knows  how  to 
read,  write,  and  speak  the  English  language."  The  statute  expressed  its 
intent  to  promote  the  "Americanism"  of  students.  Teachers  of  the 
non-English  schools  were  also  required  to  sign  a  pledge  to  observe  the 
statute  and  department  regulations  to  "direct  the  minds  and  studies  of 
pupils  in  such  schools  as  will  tend  to  make  them  good  and  loyal  Amer- 
ican citizens,  and  will  not  permit  such  students  to  receive  instructions 
in  any  way  inconsistent  therewith."  The  department  maintained  the 
power  to  prescribe  textbooks  and  curriculum,  admissions  and  attend- 
ance standards,  and  required  use  of  English  text  for  grade  four  and 
above.  The  statute  permitted  department  inspectors  to  freely  inspect 
schools,  with  powers  to  immediately  suspend  violators  and  revoke 
their  licenses. 

A  lawsuit  was  filed  in  a  federal  district  court  for  an  order  to  prevent 
the  department  from  enforcing  the  statute.  The  district  court  granted 
the  requested  order  and  this  decision  was  affirmed  by  the  U.S.  Court 
of  Appeals,  Ninth  Circuit.  Territorial  officials  appealed  to  the  U.S. 
Supreme  Court.  The  Court  ruled  that  the  act  deprived  parents  of  the 
right  to  direct  their  children's  education.  The  Fifth  Amendment's  Due 
Process  Clause  protected  this  liberty  interest,  just  as  the  Fourteenth 
Amendment's  Due  Process  Clause  protected  Oregon  and  Nebraska 
state  residents  in  the  Meyer  and  Pierce  cases,  above.  The  Court  af- 
firmed the  order  invalidating  the  statute.  Farrington  v.  Tokushige,  273 
U.S.  284,  47  S.Ct.  406,  71  L.Ed.  646  (1927). 
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In  1930,  the  Court  upheld  a  Louisiana  statute  which  provided  free 
textboolis  to  private  school  students.  Rejecting  the  arguments  of  state 
taxpayers  that  the  statute  unconstitutionally  took  their  property  for 
private  use,  the  Court  ruled  that  only  the  students  and  state  benefitted 
from  the  statute.  Although  some  of  the  schools  were  religious,  the 
books  were  not  supplied  for  religious  purposes.  The  taxing  powers  of 
the  state  were  being  exercised  to  achieve  a  public  purpose. 

Citizens  and  taxpayers  of  Louisiana  brought  suit  to  restrain  the 
state  board  of  education  from  purchasing  school  books  with  state 
funds  and  supplying  them  free  of  cost  to  private  school  students  in  the 
state.  The  citizens  claimed  that  the  act  violated  the  state  Constitution 
and  §  4  of  Article  4  of  the  federal  Constitution,  as  well  as  the  Four- 
teenth Amendment.  Louisiana  courts  refused  to  issue  an  injunction 
and  the  citizens  appealed  to  the  U.S.  Supreme  Court.  The  Supreme 
Court  stated  that  no  federal  question  arose  under  §  4  of  Article  4 
which  guaranteed  a  republican  form  of  government  to  its  citizens, 
since  this  is  a  political,  not  judicial,  matter.  The  Court  also  stated  that 
the  purchases  of  the  books  did  not  constitute  a  taking  of  private  prop- 
erty for  a  private  use  in  violation  of  the  Fourteenth  Amendment.  The 
books  were  purchased  for  the  children,  not  for  the  schools  themselves. 
The  Court  also  stated  that  the  students  only  used  the  books,  but  they 
remained  the  property  of  the  state.  Cochran  v.  Louisiana  State  Board 
of  Education,  281  U.S.  370,  50  S.Ct.  335,  74  L.Ed.  1929  (1930). 


Under  the  U.S.  Constitution,  a  state  may  permissibly  provide  bus 
transportation  to  and  from  school  for  parochial  school  children.  Al- 
though the  Constitution  does  not  require  this  transportation,  some 
states  have  enacted  transportation  statutes  which  grant  this  benefit  to 
all  students  regardless  of  where  they  attend  school.  The  principle  that 
transportation  may  be  provided  to  parochial  school  students  without 
violating  the  First  Amendment  was  established  in  the  1947  U.S.  Su- 
preme Court  case  Everson  v.  Board  of  Education. 

A  New  Jersey  law  reimbursed  parents  of  children  attending  non- 
profit religious  schools  for  costs  incurred  by  the  children  in  using  pub- 
lic transportation  to  travel  to  and  from  school.  The  law's  stated 
purpose  was  to  provide  transportation  expenses  for  all  students,  re- 
gardless of  where  they  attended  school  as  long  as  the  school  was  non- 
profit. The  Supreme  Court's  analysis  was  as  follows: 
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[1.]  New  Jersey  cannot  consistently  with  the  "estabhshment  of  reh- 
gion"  clause  of  the  First  Amendment  contribute  tax-raised  funds  to 
the  support  of  an  institution  which  teaches  the  tenets  and  faith  of 
any  church.  [2.]  On  the  other  hand,  other  language  of  the  amend- 
ment commands  that  New  Jersey  cannot  hamper  its  citizens  in  the 
free  exercise  of  their  own  religion.  [3.]  Consequently,  it  cannot  ex- 
clude individual  Catholics,  Lutherans,  Mohammedans,  Baptists, 
Jews,  Methodists,  Non-behevers,  Presbyterians,  or  the  members  of 
any  other  faith,  because  of  their  faith,  or  lack  of  it,  from  receiving 
the  benefits  of  public  welfare  legislation.  While  we  do  not  mean  to 
intimate  that  a  state  could  not  provide  transportation  only  to  chil- 
dren attending  pubHc  schools,  we  must  be  careful  to  be  sure  that  we 
do  not  inadvertently  prohibit  New  Jersey  from  extending  its  general 
state  law  benefits  to  all  citizens  without  regard  to  their  religious 
belief,  [t]  Measured  by  these  standards,  we  cannot  say  that  the  First 
Amendment  prohibits  New  Jersey  from  spending  tax-raised  funds 
to  pay  the  bus  fares  of  parochial  school  pupils  as  a  part  of  a  general 
program  under  which  it  pays  the  fares  of  pupils  attending  public 
and  other  schools. 

The  Supreme  Court  analogized  free  transportation  to  other  state  ben- 
efits such  as  poHce  and  fire  protection,  connections  for  sewage  dis- 
posal, and  pubHc  roads  and  sidewalks,  which  also  benefited  parochial 
school  children.  It  was  not  the  purpose  of  the  First  Amendment  to  cut 
off  religious  institutions  from  all  government  benefits.  Rather,  the 
state  was  only  required  to  be  neutral  toward  religion.  Everson  v. 
Board  of  Education,  330U.S.  1,  67  S.Ct.  504,  91  L.Ed.  711  (1947). 

Any  cooperation  between  public  school  systems  and  parochial 
schools  must  pass  stringent  constitutional  examination.  Cooperative 
efforts,  such  as  leasing  of  public  or  private  school  classrooms,  must 
avoid  the  appearance  of  government  approval  of  religion  and  must 
not  constitute  government  aid  to,  or  excessive  government  entangle- 
ment with,  religious  schools  or  organizations. 

The  first  type  of  release  time  program  to  be  declared  unconstitu- 
tional by  the  U.S.  Supreme  Court  was  a  Champaign,  Illinois,  program 
in  which  pubHc  school  students  were  given  religious  instruction  in  the 
public  schools.  Jewish,  Catholic  and  Protestant  community  leaders 
formed  the  Champaign  Council  on  Religious  Education  and  obtained 
permission  to  offer  classes  to  students  in  grades  four  through  nine. 
The  three  religious  groups  each  taught  their  own  classes.  The  classes 
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were  conducted  in  public  school  classrooms  and  were  composed  of 
pupils  whose  parents  had  given  permission  for  them  to  attend.  Each 
religious  group  offered  one  30-45  minute  class  per  week.  Although  the 
council  supplied  religious  education  teachers  at  no  cost  to  the  school 
district,  the  superintendent  of  schools  exercised  supervisory  powers 
over  them.  Only  students  whose  parents  released  them  for  religious 
study  attended  the  religion  classes  held  at  the  public  school.  Attend- 
ance was  monitored  by  the  religion  teachers  and  absences  were  re- 
ported to  the  public  school  authorities.  Students  in  the  religious 
education  program  were  released  from  regular  class  study  while  they 
attended  the  religion  classes.  However,  the  students  not  released  for 
religious  study  were  not  released  from  regular  class  study. 

A  taxpayer  in  the  Champaign  school  district  sued  the  school  board 
claiming  that  the  release  time  program  violated  the  Establishment 
Clause  of  the  First  Amendment.  The  U.S.  Supreme  Court  agreed.  It 
noted  that  public  school  authorities  engaged  in  close  cooperation  with 
the  religious  council  and  its  religious  education  program  and  taxpayer- 
supported  public  school  buildings  were  made  available  for  various  re- 
ligions to  propagate  their  faiths.  Further,  the  Illinois  compulsory 
attendance  law  helped  provide  a  captive  audience  of  pupils  for  the 
religious  education  classes.  "This  is  beyond  all  question  a  utilization 
of  the  tax-established  and  tax-supported  public  school  system  to  aid 
religious  groups,"  said  the  Court.  "[T]he  First  Amendment  has 
erected  a  wall  between  Church  and  State  which  must  be  kept  high  and 
impregnable."  According  to  the  Court,  it  was  irrelevant  whether  the 
Champaign  release  time  program  aided  only  one  religion  or  aided  all 
religions.  The  critical  fact  was  that  the  program  aided  religion,  and 
that  was  unacceptable.  McCollum  v.  Board  of  Education,  333  U.S. 
203,  68  S.Ct.  461,  92  L.Ed.  649  (1948). 

In  1952,  the  Supreme  Court  upheld  a  New  York  time  release  pro- 
gram in  which  students  could  obtain  permission  to  receive  time  to 
attend  religious  instruction  off  public  school  grounds.  The  Court  ap- 
proved the  program  because  no  religious  indoctrination  was  taking 
place  in  public  school  buildings,  there  was  no  expenditure  of  public 
funds  for  religious  training,  and  religious  instruction  took  place  off 
school  grounds. 

New  York  City  schools  permitted  students  to  leave  school  during  the 
day  to  attend  their  religious  centers  for  instruction  or  devotional  exer- 
cises. The  time  release  program  required  parental  permission  and 
those  who  were  not  released  stayed  in  classrooms.  Religious  organiza- 
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tions  bore  all  costs  for  the  program,  and  no  religious  instruction  took 
place  on  public  school  grounds.  Resident  taxpayers  whose  children 
attended  pubUc  schools  filed  a  lawsuit  in  New  York  courts,  ultimately 
leading  to  a  decision  by  the  New  York  Court  of  Appeals  that  the  law 
was  constitutional.  The  taxpayers  appealed  to  the  U.S.  Supreme 
Court. 

The  Court  found  no  evidence  that  any  element  of  coercion  was  in- 
volved in  the  program.  Although  the  First  Amendment  required  sepa- 
ration of  church  and  state,  this  concept  should  not  be  pressed  to  the 
extreme.  Otherwise,  the  Constitution  could  be  construed  to  deprive 
religious  entities  of  police  and  fire  protection,  and  other  unintended 
consequences.  Cooperation  by  public  teachers  and  schools  in  adjust- 
ing their  schedules  to  the  religious  needs  of  students  was  permissible 
so  long  as  it  was  neutral  and  noncompulsory.  Failure  to  adjust  sched- 
ules for  religious  instruction  would  amount  to  a  preference  for  athe- 
ism, which  was  nowhere  present  in  the  Constitution.  The  Court 
upheld  the  New  York  City  time  release  program.  Zorach  v.  Clauson, 
343  U.S.  306,  72  S.Ct.  679,  96  L.Ed.  954  (1952). 


The  Court  considered  Board  of  Education  v.  Allen,  a  New  York 
textbook  loan  case,  in  1968.  The  Court  drew  an  important  distinction 
between  the  free  loaning  of  textbooks  to  students,  which  was  autho- 
rized by  the  statute,  and  actual  state  support  to  private  schools,  which 
was  forbidden.  Because  the  statute  required  public  school  authorities 
to  approve  the  textbooks,  only  secular  books  would  be  loaned.  This 
safeguard  brought  the  New  York  statute  within  the  constitutional  re- 
quirements of  the  First  Amendment  Religion  Clauses. 

In  1965,  a  New  York  law  was  amended  to  require  local  public  school 
authorities  to  lend  textbooks  free  of  charge  to  all  students  grades 
seven  through  twelve  in  their  districts,  including  parochial  school  stu- 
dents. The  statute  required  private  schools  to  comply  with  state  com- 
pulsory education  law,  and  required  public  school  authorities  to 
approve  all  textbooks.  A  board  of  education  brought  suit  in  a  New 
York  trial  court  against  the  state  commissioner  of  education,  alleging 
that  the  law  violated  the  state  and  federal  Constitutions.  The  trial 
court  ruled  that  the  statute  was  unconstitutional  and  the  commis- 
sioner appealed  to  a  state  appellate  division  court.  The  appellate  divi- 
sion court  reversed,  finding  the  statute  did  not  violate  the 
Constitution  and  this  decision  was  appealed  to  New  York's  highest 
court.  The  New  York  Court  of  Appeals  held  that  the  law  did  not  vio- 
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late  cither  the  state  or  tederal  constitution,  and  the  U.S.  Supreme 
Court  granted  review. 

The  Court  considered  most  of  the  early  cases  in  this  chapter,  draw- 
ing particular  importance  from  the  Everson  and  Pierce  cases,  above. 
The  statute  did  not  authorize  the  distribution  of  religious  books,  nor 
did  it  give  direct  support  to  religious  schools.  The  Court  stated  that 
the  law  had  the  secular  purpose  of  furthering  the  educational  oppor- 
tunities available  to  students.  Since  the  law  only  allowed  free  secular 
books  to  be  distributed  to  parochial  school  students,  there  was  no 
danger  that  the  state  would  be  advancing  the  religious  mission  of  the 
parochial  schools.  The  statute  did  not  violate  the  Establishment 
Clause.  Because  the  statute  had  no  coercive  effect  it  did  not  violate  the 
Free  Exercise  Clause  and  the  Court  affirmed  the  New  York  Court  of 
Appeals'  decision.  Board  of  Education  v.  Allen,  392  U.S.  236,  88 
S.Ct.  1923,  20  L.Ed.2d  1060  (1968). 

II.  TAXPAYER  STANDING— CHALLENGES  TO  STATE 
SUPPORT  OF  PRIVATE  SCHOOLS 

As  federal  support  of  education  grew  in  the  1960s,  taxpayers 
brought  an  increasing  number  of  lawsuits  to  challenge  aid  which  went 
to  private  schools.  The  Court  had  long  relied  on  the  procedural  re- 
quirement of  standing  to  limit  such  suits  by  federal  taxpayers.  The 
standing  doctrine  states  that  no  person  may  challenge  the  constitution- 
ality of  a  government  action  or  law  unless  the  person  suffers  a  tangible 
injury.  From  1923  until  1968,  the  Court  ruled  that  federal  taxpayers 
were  without  standing  to  challenge  federal  statutes  on  constitutional 
grounds.  In  1968,  the  Court  established  a  new  test  for  granting  tax- 
payers standing  in  cases  alleging  violation  of  the  Religion  Clauses  in 
the  landmark  case  of  Flast  v.  Cohen,  below.  The  test  relaxed  the 
standing  requirement  by  expressly  permitting  Religion  Clause  lawsuits 
where  the  taxpayers  could  establish  a  logical  link  between  the  legisla- 
tion and  their  status  as  taxpayers.  Next,  taxpayers  were  required  to 
show  a  nexus  between  taxpayer  status  and  the  precise  nature  of  the 
alleged  constitutional  violation. 

A  group  of  taxpayers  filed  suit  in  a  New  York  federal  district  court 
seeking  to  enjoin  the  federal  Department  of  Health  Education  and 
Welfare  from  expending  funds  under  Titles  I  and  II  of  the  Elementary 
and  Secondary  Education  Act  of  1965.  The  taxpayers  claimed  that 
federal  funds  were  being  appropriated  to  finance  instruction  in  read- 
ing, arithmetic  and  other  subjects  in  religious  schools  and  to  purchase 
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textbooks  and  other  instructional  materials  in  such  schools.  The  tax- 
payers claimed  that  such  expenditures  violated  the  Establishment  and 
Free  Exercise  Clauses  of  the  First  Amendment.  The  district  court  dis- 
missed the  case  on  the  grounds  that  the  taxpayers  lacked  standing  to 
maintain  the  action.  The  taxpayers  appealed  directly  to  the  Supreme 
Court,  which  reversed  the  district  court's  dismissal. 

On  appeal,  the  government  argued  that  taxpayers  were  absolutely 
barred  from  suing  government  entities  over  the  validity  of  federal 
spending  programs.  The  Court  disagreed,  finding  no  absolute  bar  to 
federal  taxpayer  suits.  It  established  a  two-part  test  for  determining 
when  taxpayers  had  standing  to  challenge  expenditures  of  federal 
funds  on  the  grounds  that  such  expenditures  violated  the  Establish- 
ment and  Free  Exercise  Clauses  of  the  First  Amendment.  In  order  to 
do  so,  taxpayers  needed  to  establish  a  logical  link  between  their  status 
as  taxpayers  and  the  type  of  legislation  which  they  attacked.  Secondly, 
the  taxpayers  were  required  to  establish  a  nexus  between  their  status  as 
taxpayers  and  the  precise  nature  of  the  constitutional  infringement 
alleged.  Under  this  test,  a  taxpayer  will  be  a  proper  party  to  allege  the 
unconstitutionality  of  congressional  actions  under  the  Taxing  and 
Spending  Clause  of  Article  I,  §  8,  of  the  Constitution  when  the  spe- 
cific constitutional  limitations  imposed  on  congressional  taxing  and 
spending  powers  are  exceeded.  In  this  case,  the  taxpayers  had  satisfied 
both  parts  of  the  nexus  test  in  support  of  their  claim,  having  alleged 
that  tax  revenues  were  being  spent  in  violation  of  a  specific  constitu- 
tional provision.  The  Court  reversed  the  district  court's  decision.  Flast 
V.  Cohen,  392  U.S.  83,  88  S.Ct.  1942,  20  L.Ed.2d  947  (1968). 

In  1982,  the  Supreme  Court  ruled  that  a  Pennsylvania  taxpayer 
group  lacked  standing  to  challenge  a  governmental  conveyance  of  sur- 
plus property  to  a  private  religious  college.  The  Court  ruled  that  the 
group  could  show  no  injury  to  itself  or  any  of  its  members  as  a  result 
of  the  conveyance. 

Congress  enacted  the  Federal  Property  and  Administrative  Services 
Act,  40  U.S.C.  §  471  e/  seq.  to  dispose  of  surplus  property  and  autho- 
rize its  transfer  to  public  or  private  entities.  This  statute  authorized  the 
education  secretary  to  dispose  of  surplus  real  property  for  schools. 
The  secretary  was  permitted  to  take  into  account  any  benefit  accruing 
to  the  U.S.  from  any  new  use  of  the  transferred  property.  In  1973,  the 
secretary  of  defense  and  general  services  administration  declared  a 
Pennsylvania  army  hospital  site  surplus  property.  In  1976,  the  educa- 
tion secretary  conveyed  part  of  the  property  to  a  Christian  college. 
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Although  the  appraised  value  of  the  property  was  $577,500,  the  secre- 
tary computed  a  100  percent  public  benefit  allowance,  permitting  the 
college  to  acquire  the  property  for  no  cost.  A  taxpayer  group  advocat- 
ing the  separation  of  church  from  state  learned  of  the  conveyance  and 
sued  the  college  and  federal  government  in  a  federal  district  court, 
claiming  that  the  conveyance  violated  the  Establishment  Clause.  The 
court  dismissed  the  complaint,  ruling  that  the  taxpayers  lacked  stand- 
ing under  the  Supreme  Court's  decision  in  Flast  v.  Cohen.  The  Court 
of  Appeals,  Third  Circuit,  reversed  the  district  court's  decision  and 
the  Supreme  Court  agreed  to  hear  an  appeal  by  the  college  and  federal 
government. 

The  court  stated  that  Article  II  of  the  federal  Constitution  limited 
the  judicial  power  of  courts  to  cases  and  controversies.  Litigants  were 
entitled  to  bring  a  lawsuit  only  by  showing  some  actual  or  threatened 
injury.  Without  such  a  showing,  lawsuits  were  to  be  dismissed  for  lack 
of  standing.  In  this  case,  the  taxpayers  had  alleged  injury  from  depri- 
vation of  fair  and  constitutional  use  of  their  tax  dollars.  This  allega- 
tion was  insufficient  to  confer  standing  in  federal  courts.  Under  Flast, 
taxpayers  were  proper  parties  only  to  allege  the  unconstitutionality  of 
congressional  actions  under  the  Taxing  and  Spending  Clause  and  were 
required  to  show  that  the  action  went  beyond  the  powers  delegated  to 
Congress.  Courts  were  not  available  to  taxpayers  to  vent  generalized 
grievances  of  government  conduct  or  spending.  The  complained  of 
statute  arose  under  the  Property  Clause  and  therefore  the  taxpayers 
had  no  standing  to  complain  about  the  property  transfer.  As  the  tax- 
payers had  failed  to  allege  any  personal  injury,  the  Court  reversed  the 
court  of  appeals'  decision.  Valley  Forge  Christian  College  v.  Ameri- 
cans United  for  Separation  of  Church  and  State,  454  U.S.  464,  102 
S.Ct.  752,  70  L.Ed.2d  700  (1982). 

III.  DEFINING  THE  ESTABLISHMENT  CLAUSE— THE 
LEMON  TEST 

The  First  Amendment  to  the  U.S.  Constitution  provides  in  part  that 
^'Congress  shall  make  no  law  respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof  .  .  .  ."  The  courts  have  consist- 
ently held  that  this  constitutional  provision  requires  the  separation  of 
church  and  state  at  all  levels  of  government.  In  Lemon  v.  Kurtzman, 
below,  the  U.S.  Supreme  Court  established  a  three-part  test  for  deter- 
mining whether  government  aid  to  religious  schools  violates  the  First 
Amendment.  The  elements  of  the  "Lemon"  test  are  as  follows:  "First, 
the  statute  must  have  a  secular  legislative  purpose;  second,  its  princi- 
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pal  or  primary  effect  must  be  one  that  neither  advances  nor  inhibits 
religion,  .  .  .  finally,  the  statute  must  not  foster  *an  excessive  govern- 
ment entanglement  with  religion.'"  If  a  statute  or  government  pro- 
gram fails  any  of  these  three  tests,  it  is  unconstitutional. 

In  Lemon  v.  Kurtzman,  the  U.S.  Supreme  Court  invalidated  a 
Pennsylvania  statute  which  provided  state  money  to  finance  the  oper- 
ation of  parochial  schools.  At  the  same  time,  the  Court  also  consid- 
ered Early  v.  DiCenso,  a  Rhode  Island  case  involving  a  state  statute 
which  called  for  a  fifteen  percent  salary  supplement  to  parochial 
school  teachers  who  taught  nonreligious  subjects  also  offered  in  the 
public  schools  using  only  pubhc  school  teaching  materials.  The  Penn- 
sylvania statute  authorized  payment  of  state  funds  to  parochial 
schools  to  help  defray  the  cost  of  teachers'  salaries,  textbooks  and 
other  instructional  materials.  Reimbursement  was  Hmited,  however,  to 
the  costs  of  secular  subjects  which  were  also  taught  in  the  pubhc 
schools.  The  Supreme  Court  evaluated  the  Rhode  Island  and  Pennsyl- 
vania programs  using  its  now  famous  three-part  test.  "First,  the  stat- 
ute must  have  a  secular  legislative  purpose;  second,  its  principal  or 
primary  effect  must  be  one  that  neither  advances  nor  inhibits  religion, 
.  .  .  finally,  the  statute  must  not  foster  *an  excessive  government  en- 
tanglement with  religion.'"  Applying  this  test  to  the  two  state  pro- 
grams, the  Court  held  that  the  legislative  purpose  of  the  programs  was 
a  legitimate,  secular  concern  with  maintaining  high  educational  stan- 
dards in  both  public  and  private  schools.  The  Court  did  not  reach  the 
second  inquiry  under  the  three-part  test  because  it  concluded  that  the 
state  programs  failed  to  pass  muster  under  the  third  inquiry. 

The  Rhode  Island  salary  supplement  program  excessively  entangled 
the  state  with  religion  because  of  the  highly  religious  nature  of  the 
Roman  Cathohc  parochial  schools  which  were  the  primary  beneficia- 
ries of  the  program.  The  teachers  who  received  the  salary  supplements 
provided  instruction  in  classrooms  and  buildings  containing  religious 
symbols  such  as  crucifixes.  In  such  an  atmosphere,  even  a  person  ded- 
icated to  remaining  religiously  neutral  would  probably  allow  some  re- 
ligious content  to  creep  into  the  ostensibly  secular  instruction.  Similar 
defects  were  found  in  the  Pennsylvania  program.  The  Court  also  ob- 
served that  in  order  to  ensure  that  the  state-funded  parochial  school 
teachers  did  not  inject  religious  dogma  into  their  instruction,  the  state 
would  be  forced  to  extensively  monitor  the  parochial  school  class- 
rooms. This  would  result  in  excessive  state  entanglement  with  religion. 
The  Court  also  found  the  danger  of  a  different  type  of  entanglement 
in  the  Pennsylvania  program:  politics  and  religion  would  inexorably 
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tend  to  be  mixed.  In  communities  with  large  numbers  of  parochial 
school  students,  candidates  for  political  office  might  be  elected  on  the 
basis  of  their  degree  of  support  for  financial  aid  to  parochial  schools. 
"Ordinarily  political  debate  and  division,  however  vigorous  or  even 
partisan,  are  normal  and  healthy  manifestations  of  our  democratic 
system  of  government,  but  political  division  along  religious  lines  was 
one  of  the  principal  evils  against  which  the  First  Amendment's  Estab- 
lishment Clause  was  intended  to  protect.  .  .  .  The  potential  divisive- 
ness  of  such  conflict  is  a  threat  to  the  normal  political  process  .  .  .  ." 
Consequently,  the  salary  supplement  programs  were  held  to  violate  the 
First  Amendment.  Lemon  v.  Kurtzman,  Early  v.  DiCenso,  403  U.S. 
602,  91  S.Ct.  2105,  29  L.Ed.2d  745.  (1971).  {Lemon  I). 

On  the  same  day  in  which  the  Court  announced  Lemon  v.  Kurtz- 
man^  the  Court  substantially  upheld  a  federal  grant  and  loan  program 
directing  federal  funds  to  institutions  of  higher  learning  for  construc- 
tion of  academic  facilities.  In  addition  to  satisfying  the  three-part 
Lemon  test,  the  federal  grants  did  not  violate  the  Free  Exercise  Clause 
because  no  religious  coercion  was  involved. 

Title  I  of  the  Higher  Education  Facilities  Act  of  1963  authorized 
federal  loans  and  grants  to  institutions  of  higher  education  for  con- 
struction of  academic  facilities.  The  act  specifically  excluded  use  of 
funds  for  any  facility  used  for  sectarian  instruction,  religious  worship, 
or  primary  use  in  connection  with  any  school  divinity  department. 
Federal  education  officials  could  enforce  statutory  restrictions  for  a 
twenty  year  period  during  which  any  violation  resulted  in  repayment 
of  the  funds.  A  Connecticut  taxpayers  group  sued  government  offi- 
cials and  four  church-related  colleges  and  universities  who  were  Title  I 
recipients  in  a  federal  district  court.  They  sought  an  injunction  against 
the  government  officials  and  argued  that  the  recipient  institutions 
were  sectarian.  The  court  ruled  that  the  grants  were  permissible  under 
the  statute,  and  the  statute  did  not  have  the  effect  of  promoting  reli- 
gion. The  U.S.  Supreme  Court  accepted  jurisdiction. 

The  Court  ruled  that  Congress  intended  Title  I  to  include  all  col- 
leges regardless  of  religious  affiliation  or  sponsorship.  The  statute  had 
been  carefully  drafted  to  ensure  that  federal  funds  went  only  to  secu- 
lar facilities.  The  four  church-related  colleges  had  not  violated  any  of 
the  statutory  restrictions  as  they  had  placed  no  religious  symbols  in 
the  facilities  or  used  them  for  any  religious  purposes.  There  was  no 
evidence  that  any  of  the  colleges  conducted  secular  education  in  a 
predominantly  religious  atmosphere.  Although  all  the  schools  were 
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Catholic,  there  was  no  evidence  that  non-Cathohcs  were  excluded 
from  admission  or  faculty  appointments,  and  none  of  the  institutions 
required  students  to  attend  religious  services.  Since  religious  indoctri- 
nation was  not  substantially  present,  it  was  unlikely  that  government 
aid  was  supporting  any  religious  activity.  There  was  little  likelihood  of 
government  entanglement  with  religion  despite  the  requirement  of 
government  surveillance  of  funded  facilities.  Because  there  was  no 
coercion  of  students  by  the  colleges,  the  statute  did  not  violate  the 
Free  Exercise  Clause  of  the  Constitution.  However,  the  twenty  year 
limit  on  federal  oversight  created  the  potential  for  the  use  of  facilities 
for  any  purpose  after  twenty  years.  Because  the  buildings  could  still 
have  value  after  twenty  years,  the  potential  for  advancing  religious 
purposes  existed.  Because  the  twenty-year  clause  was  not  essential  to 
the  entire  statutory  program,  the  Court  invalidated  only  that  part  of 
the  legislation.  The  remaining  statutory  portions  were  constitutional 
and  the  Court  vacated  and  remanded  the  case  to  the  district  court. 
Tilton  V.  Richardson,  403  U.S.  672,  91  S.Ct.  2091,  29  L.Ed.2d  790 
(1971). 

When  the  Supreme  Court  remanded  Lemon  v.  Kurtzman  to  the  fed- 
eral district  court,  the  lower  court  entered  summary  judgment  for  the 
taxpayers  and  forbade  any  payments  to  sectarian  schools  after  the 
date  of  the  Supreme  Court's  decision.  In  Lemon  II,  below,  the  Court 
ruled  that  scheduled  payments  for  expenses  prior  to  its  actual  decision 
were  permissible  because  they  did  not  require  ongoing  entanglement 
of  church  and  state  and  the  schools  had  relied  on  the  availability  of  the 
funds. 

When  taxpayers  originally  filed  suit  in  Lemon  I  they  failed  to  ask 
the  court  for  injunctive  relief  to  prohibit  the  state  from  dispersing 
funds  to  sectarian  schools.  When  the  Supreme  Court  declared  the 
Pennsylvania  statutory  program  unconstitutional  and  remanded  the 
case,  the  district  court  for  the  first  time  enjoined  payments,  making 
the  effective  date  the  same  date  as  the  Court  announced  its  decision. 
The  taxpayers  claimed  that  the  order  should  apply  to  funds  set  aside 
before  the  Supreme  Court's  decision.  The  taxpayers  appealed  again  to 
the  Supreme  Court. 

The  Court  noted  that  the  taxpayers  had  never  shown  any  intention 
to  prevent  payment  of  funds  which  already  had  been  set  aside  for  the 
previous  school  year.  The  schools  were  not  under  an  obligation  to 
anticipate  that  the  statute  would  have  been  ruled  unconstitutional. 

The  statufewas  not  retroactively  invalid  to  the  extent  that  it  did  not 
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conflict  with  the  Court's  decision.  In  this  case,  distribution  of  funds 
which  were  already  set  aside  for  sectarian  schools  would  not  under- 
mine the  constitutional  principles  of  Lemon  I.  This  was  because  no 
further  state  oversight  of  instructional  schools  was  required,  and  only 
minimal  contact  between  the  state  and  schools  was  required.  A  final 
state  accounting  assured  that  funds  would  not  be  used  for  sectarian 
purposes.  The  schools  had  relied  on  the  statute  when  they  entered  into 
contracts  and  the  state  had  a  strong  interest  in  keeping  its  bargain. 
Because  the  taxpayers  had  made  a  tactical  decision  not  to  request  a 
court  order  prohibiting  payments  through  the  pendency  of  the  litiga- 
tion, it  would  be  unjust  to  prohibit  scheduled  payments  at  this  time. 
Because  the  legislation  was  presumptively  valid  until  declared  uncon- 
stitutional, the  Court  affirmed  the  district  court  decision  permitting 
the  payments.  Lemon  v.  Kurtzman,  411  U.S.  192,  93  S.Ct.  1465,  36 
L.Ed.2d  151  (1973).  {Lemon  II). 

The  Court  utilized  the  test  developed  in  Lemon  v.  Kurtzman,  to 
invalidate  New  York  private  school  legislation  which  attempted  to  re- 
imburse the  parents  of  private  school  students.  The  Court  found  no 
distinction  between  these  statutes  and  a  direct  subsidy  to  private 
schools. 

In  1970,  the  New  York  state  legislature  approved  $28,000,000  to 
reimburse  private  schools  for  their  costs  and  administration  of  student 
testing  and  health  records  as  well  as  personnel  qualifications  for  re- 
ports which  were  required  under  state  education  law.  The  most  expen- 
sive of  the  subsidized  testing  programs  was  the  test  which  was  required 
to  evaluate  student  progress  in  subjects  which  were  required  under 
New  York  education  law.  The  appropriation  pertained  to  both  secular 
and  religiously-affihated  schools,  upon  their  showing  of  ehgibility  to 
the  state  education  commissioner. 

A  taxpayer  group  claimed  that  the  statute  which  required  the  appro- 
priation violated  the  EstabHshment  Clause  of  the  U.S.  Constitution.  It 
sued  state  officials  in  a  federal  district  court  for  an  order  which  would 
prohibit  them  from  enforcing  the  statute  by  making  the  appropria- 
tion. The  court  granted  the  group  its  requested  order  under  the  test 
developed  in  Lemon  v.  Kurtzman,  above.  The  officials  appealed  to 
the  U.S.  Supreme  Court,  which  accepted  the  case  for  consideration. 
The  Court  ruled  that  testing  of  a  type  referred  to  in  the  statute  was  an 
integral  part  of  the  teaching  process.  The  statute  made  no  attempt  to 
ensure  that  the  tests  were  free  from  religious  influence.  Because  the 
potential  existed  for  violating  the  EstabHshment  Clause,  the  district 
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court  had  properly  ruled  the  statute  unconstitutional  and  the  Court 
held  for  the  taxpayers.  Levitt  v.  Committee  for  Public  Education  and 
Religious  Liberty,  413  U.S.  472,  93  S.Ct.  2814,  37  L.Ed.2d  736 
(1973). 

The  Court  again  utilized  the  Lemon  test  to  invalidate  New  York 
state's  direct  grant  and  tax  credit  legislation  supporting  private 
schools.  Any  grant  or  tax  credit  that  did  not  contain  sufficient  safe- 
guards for  preventing  state  financial  support  of  religious  schools  was 
unconstitutional  under  the  Establishment  Clause. 

In  1972,  New  York  amended  its  education  tax  laws,  establishing 
financial  aid  programs  for  private  schools.  The  first  amended  section 
provided  for  direct  state  grants  for  private  school  maintenance  and 
repairs  for  schools  which  were  identified  as  serving  predominantly 
low-income  families  and  qualifying  under  Title  IV  of  the  Federal 
Higher  Education  Act.  The  remaining  sections  established  a  tuition 
grant  program  for  private  school  tuition  reimbursement  for  families 
reporting  less  than  $5,000  of  taxable  income,  Hmited  to  $50  per  grade 
school  student  and  $100  per  high  school  student.  Three  additional 
sections  established  tax  relief  for  low-income  families  who  failed  to 
meet  the  tuition  reimbursement  guidelines.  The  legislature  carefully 
stated  nonideological,  secular  intentions  in  the  act's  language,  but  ex- 
pressly identified  religiously-affiliated  schools  as  qualifying  institu- 
tions. At  the  time  the  legislation  was  enacted,  twenty  percent  of  New 
York's  entire  student  population  attended  private  schools,  about 
eighty- five  percent  of  which  were  church-affiliated. 

A  taxpayer  group  formed  a  committee  to  challenge  the  amendments 
as  unconstitutional  under  the  EstabHshment  Clause.  The  committee 
sued  state  finance  and  education  officials  in  a  federal  district  court  to 
prevent  implementation  of  the  amendments.  The  court  ruled  that  the 
maintenance  and  repair  grants  and  tuition  reimbursement  sections 
were  constitutionally  invalid,  but  ruled  that  the  tax  credit  sections  did 
not  violate  the  EstabHshment  Clause.  The  taxpayer  committee  ap- 
pealed to  the  U.S.  Supreme  Court.  The  Court  applied  the  Lemon  test. 
It  noted  that  the  legislation  contained  no  restriction  on  the  private 
school  maintenance  grants  and  expenditures  were  not  monitored  to 
ensure  secular  purposes  were  being  furthered.  Because  the  amending 
legislation  had  no  guarantee  that  funds  would  not  be  used  to  maintain 
buildings  used  for  religious  purposes,  the  act  had  the  potential  effect 
of  advancing  religious  purposes  and  failed  the  second  part  of  the 
Lemon  test. 
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Likewise,  the  tuition  reimbursement  program  failed  the  effect  test 
under  Lemon,  as  the  subsidy  to  private  school  students'  parents  was 
indistinguishable  from  a  direct  grant  to  a  private  school.  The  district 
court  had  incorrectly  held  that  the  tax  credit  amendments  were  consti- 
tutionally sound.  The  tax  benefits  to  parochial  school  parents  were 
calculated  to  be  the  same  as  if  they  had  received  actual  grants  from  the 
state.  For  the  same  reasons,  the  unrestricted  grant  to  parents  unconsti- 
tutionally advanced  sectarian  activities  of  religious  schools.  The  Court 
affirmed  and  reversed  the  respective  parts  of  the  district  court's  deci- 
sion, so  that  the  taxpayer  committee  prevailed  on  all  counts.  Commit- 
tee for  Public  Education  and  Religious  Liberty  v.  Nyquist,  413  U.S. 
756,  93  S.Ct.  2955,  37  L.Ed.2d  948  (1973). 

As  a  consequence  of  the  Supreme  Court's  Lemon  v.  Kurtzman  case, 
the  Pennsylvania  legislature  attempted  to  subsidize  private  school  tui- 
tion expenses  with  a  different  statute  enunciating  a  secular  purpose. 
However,  the  Court  determined  that  the  new  statute  was  also  uncon- 
stitutional, because  of  its  potential  effect  of  supporting  religiously- 
affiliated  schools. 

Shortly  after  the  Supreme  Court  announced  Lemon  v.  Kurtzman, 
the  Pennsylvania  legislature  enacted  the  Parent  Reimbursement  Act 
for  Nonpublic  Education,  which  reimbursed  partial  private  school  tui- 
tion expenses.  Like  the  New  York  statute  considered  in  Committee  for 
Public  Education  and  Religious  Liberty  v.  Nyquist,  above,  the  act 
reimbursed  qualified  parents  for  their  dependents  for  a  portion  of 
their  tuition  expenses  for  dependents  who  were  enrolled  in  private 
schools.  However,  the  reimbursements  were  funded  from  cigarette  tax 
revenues,  administered  by  a  state  agency.  The  legislation  stated  its  in- 
tent to  further  a  secular  purpose,  which  was  to  reduce  the  burden  on 
public  schools  by  encouraging  private  school  attendance.  The  legisla- 
tive findings  in  support  of  the  legislation  stated  that  if  the  500,000 
private  school  students  in  the  state  were  transferred  to  public  schools, 
the  state's  operating  expenses  would  increase  $400  million,  with  over 
$1  billion  in  added  capital  costs.  A  Pennsylvania  taxpayer  group  sued 
the  state  treasurer  for  an  order  declaring  the  statute  unconstitutional. 
A  federal  district  court  ruled  for  the  taxpayers,  and  the  treasurer  ap- 
pealed to  the  U.S.  Supreme  Court. 

The  Court  again  examined  the  act's  effect  in  view  of  Lemon  v. 
Kurtzman.  There  was  no  distinction  between  the  Pennsylvania  statute 
and  the  New  York  reimbursement  statute  invalidated  in  Nyquist.  Re- 
gardless of  its  stated  intentions,  the  act  had  the  effect  of  supporting 
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religiously-affiliated  schools.  Having  held  the  act  unconstitutional  on 
Establishment  Clause  grounds,  the  court  rejected  an  Equal  Protection 
Clause  argument  by  parents  of  students  attending  nonsectarian 
schools  as  spurious  and  affirmed  the  district  court's  decision.  Sloan  v. 
Lemon,  413  U.S.  825,  93  S.Ct.  2982,  37  L.Ed.2d  939  (1973). 

In  Hunt  V.  McNair,  decided  at  the  same  time  the  Court  announced 
the  Sloan^  Nyquist,  and  Levitt  decisions,  the  Court  upheld  a  program 
for  state  aid  to  private  colleges.  Because  religious  indoctrination  was 
not  a  fundamental  purpose  of  church-related  colleges,  state  support  to 
them  was  less  likely  to  cause  religious  entanglement  than  state  support 
for  religiously-affiliated  primary  and  secondary  schools.  State  aid 
may  not  go  to  institutions  that  are  so  pervasively  sectarian  that  secular 
activities  cannot  he  separated  from  sectarian  ones. 

The  South  Carolina  legislature  enacted  its  Educational  Facilities 
Authority  Act,  which  established  a  state  agency  which  was  authorized 
to  issue  revenue  bonds  to  higher  education  institutions  to  finance 
building  construction  projects  with  low-interest  loans.  The  act  prohib- 
ited use  of  revenues  for  any  facility  used  for  sectarian  purposes.  No 
state  general  revenues  were  expended  under  the  act,  and  bonds  were 
not  governmental  obligations.  A  Baptist  college  in  the  state  applied 
for  funds.  A  state  agency  was  to  issue  bonds  and  make  bond  proceeds 
available  to  the  college,  which  would  then  be  obligated  to  convey  the 
project  being  funded  to  the  state  agency  at  no  cost.  The  agency  was 
then  to  lease  back  the  property  until  the  college  repaid  the  full  amount 
of  the  revenue  bonds,  when  title  would  revert  to  the  college.  A  South 
Carolina  taxpayer  sued  officials  in  a  state  trial  court,  claiming  that  the 
statute  violated  the  Establishment  Clause.  The  Court  ruled  for  the 
state  officials  and  this  decision  was  affirmed  by  South  Carolina  Su- 
preme Court.  The  U.S.  Supreme  Court  vacated  the  judgment  in  view 
of  its  then-recent  decision  in  Lemon  v.  Kurtzman.  The  state  supreme 
court  reaffirmed  its  holding  and  the  case  returned  to  the  U.S.  Su- 
preme Court.  Applying  the  three-part  Lemon  test,  the  Court  found 
that  the  statute  served  a  secular  purpose  which  did  not  have  the  pri- 
mary effect  of  advancing  or  inhibiting  religion,  without  unconstitu- 
tional entanglement  between  the  state  and  the  college. 

According  to  the  Court,  state  aid  to  private  colleges  presented  less 
opportunity  for  entanglement  between  states  and  religious  institu- 
tions. This  was  because  church-related  colleges  were  less  likely  than 
primary  and  secondary  schools  to  inculcate  religious  instruction.  State 
aid  may  not  go  to  institutions  that  are  so  pervasively  sectarian  that 
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secular  activities  cannot  be  separated  from  sectarian  ones.  If  secular 
activities  are  severable,  they  alone  may  be  funded.  The  Court  reaf- 
firmed the  state  supreme  court's  decision  for  the  state  officials.  Hunt 
V.  McNair,  413  U.S.  734,  93  S.Ct.  2868,  37  Ed.L.2d  923  (1973). 

Pennsylvania  law  provided  for  aid  to  nonpublic  schools  in  the  form 
of  auxiliary  services,  loans  of  textbooks  acceptable  for  use  in  public 
schools  and  loans  of  other  instructional  materials  and  equipment  use- 
ful to  the  education  of  nonpublic  school  children.  In  this  lawsuit  chal- 
lenging the  constitutionality  of  the  law,  the  Supreme  Court  of  the 
United  States  restated  the  three  part  Lemon  test  for  determining  the 
validity  of  state  laws  which  provide  such  aid. 

In  Meek  v.  Pittenger,  the  U.S.  Supreme  Court  ruled  unconstitu- 
tional most  of  a  Pennsylvania  program  providing  various  types  of 
state  aid  to  parochial  schools.  This  was  a  new  program  enacted  by  the 
state  legislature  after  the  Supreme  Court  in  Lemon  v.  Kurtzman 
(above)  invalidated  Pennsylvania's  direct  funding  of  parochial  school 
operations.  The  state's  new  program  provided  that  1)  textbooks  would 
be  loaned  to  private  school  students  in  grades  K-12;  2)  classroom 
equipment  such  as  periodicals,  photographs,  maps,  charts,  tapes,  re- 
cords, films,  projectors  and  lab  equipment  would  be  "loaned"  to  pri- 
vate schools;  and  3)  "auxiliary  services"  such  as  counseling,  testing, 
and  speech  and  hearing  therapy  would  be  provided  on  the  private 
school  premises  by  public  school  personnel. 

The  Supreme  Court  upheld  the  textbook  loans  but  the  remainder  of 
the  program  was  invalidated.  The  loaning  of  classroom  equipment 
was  found  to  present  a  danger  that  public  funds  would  advance  reli- 
gion since  there  was  no  guarantee  that  the  maps,  projectors  and  the 
like  would  not  be  used  for  religious  lessons.  Unlike  the  loaned  text- 
books, which  had  a  nonreligious  content  and  presumably  could  not 
readily  be  used  for  religious  indoctrination,  maps  and  other  equip- 
ment could  easily  be  put  to  religious  uses.  Because  maps  and  the  like 
could  be  used  to  advance  religion  the  state  could  not  "loan"  such 
items  to  parochial  schools.  The  Supreme  Court  also  struck  down  the 
"auxiliary  services"  on  the  ground  of  excessive  entanglement.  The 
Court  once  again  stated  that  the  political  divisiveness  of  the  Pennsyl- 
vania program  caused  politics  and  religion  to  mix,  thus  entangling  the 
state  in  religion.  It  also  emphasized  that  because  the  auxiliary  services 
were  to  be  provided  by  public  school  employees  on  the  grounds  of 
parochial  schools,  there  was  a  danger  that  public  employees  might 
transmit  or  advance  religious  doctrines  in  the  course  of  their  employ- 
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ment.  Meek  v.  Pittenger,  421  U.S.  349,  95  S.Ct.  1753,  44  L.Ed. 2d  217 
(1975). 

In  a  1976  case  involving  Maryland  state  assistance  to  colleges  with 
religious  affiliations,  the  Court  determined  that  the  colleges  were  not 
pervasively  religious  and  that  disbursements  to  the  colleges  did  not 
risk  church  and  state  entanglement. 

Maryland  education  law  authorized  annual  noncategorical  grants  to 
religiously-affiliated  colleges,  subject  to  a  restriction  that  the  funds 
not  go  to  sectarian  purposes.  Four  resident  taxpayers  sued  the  state  in 
a  federal  district  court  for  a  declaration  that  the  statute  was  unconsti- 
tutional and  an  order  prohibiting  state  payments  to  the  colleges.  They 
also  sought  a  declaration  that  the  state  be  entitled  to  recover  funds 
already  paid  to  the  colleges.  The  court  ruled  that  the  statute  was  con- 
stitutional and  refused  to  grant  any  of  the  taxpayers'  requested  orders. 
The  Supreme  Court  agreed  to  consider  the  case. 

The  Court  held  that  scrupulous  neutrality  was  the  proper  policy  in 
cases  involving  the  separation  between  church  and  state.  "And  reH- 
gious  institutions  need  not  be  quarantined  from  public  benefits  that 
are  neutrally  available  to  all."  Under  Hunt  v.  McNair,  above,  state  aid 
may  not  be  constitutionally  given  to  institutions  that  are  so  perva- 
sively sectarian  that  secular  activities  cannot  be  separated  from  sectar- 
ian ones.  If  secular  activities  are  severable,  they  alone  may  be  funded. 
In  this  case,  the  colleges  were  not  pervasively  sectarian  despite  their 
strong  religious  affiliations.  This  was  because  each  college's  secular 
activities  could  be  separated  from  sectarian  activities,  and  in  each  case 
state  funds  had  gone  only  to  the  secular  side.  The  Court's  three-part 
Establishment  Clause  test  forbade  only  "excessive"  entanglement  be- 
tween church  and  state,  which  Maryland's  statute  avoided.  There  was 
no  error  in  the  district  court's  decision  and  the  Court  affirmed  its 
judgment.  Roemer  v.  Board  of  Public  Works,  426  U.S.  736,  96  S.Ct. 
2337,  49  L.Ed.2d  179  (1976). 

The  Court  affirmed  parts  of  an  Ohio  statute  authorizing  state  fund- 
ing for  private  school  testing  and  scoring,  diagnostic  and  therapeutic 
services  for  private  school  students  and  textbook  loans  to  students. 
However,  parts  of  the  same  statute  which  permitted  state  funding  for 
loans  of  equipment  and  materials  were  unconstitutional  because  the 
loaned  equipment  could  be  stored  in  sectarian  facilities.  Funding  for 
field  trips  was  unconstitutional  because  the  presence  of  sectarian 
teachers  presented  the  risk  of  religious  indoctrination. 
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The  Ohio  legislature  enacted  an  education  statute  involving  several 
forms  of  assistance  to  private  schools.  The  statute  authorized  the  state 
to  provide  books,  instructional  materials  and  equipment,  standard- 
ized testing  and  scoring,  diagnostic  services,  therapeutic  services  and 
field  trip  transportation  for  private  school  students.  An  Ohio  tax- 
payer group  sued  state  officials  in  a  federal  district  court,  which 
found  the  statute  constitutional  in  all  respects.  On  appeal,  the  Su- 
preme Court  considered  each  aspect  of  the  statute.  The  diagnostic 
services  were  to  consist  of  speech,  hearing  and  psychological  evalua- 
tions performed  on  the  parochial  school  premises  by  public  employees 
and  physicians.  Any  treatment  rendered  as  a  resuh  of  the  diagnostic 
evaluations  would  take  place  off  parochial  school  premises.  The 
Court  upheld  this  part  by  distinguishing  diagnostic  services  from 
teaching  or  counseling.  "The  nature  of  the  relationship  between  the 
diagnostician  and  the  pupil,"  said  the  Court,  "does  not  provide  the 
same  opportunity  for  the  transmission  of  sectarian  views  as  attends 
the  relationship  between  teacher  and  student  or  that  between  coun- 
selor and  student."  Accordingly,  it  made  no  difference  whether  the 
diagnostic  services  were  provided  on  or  off  the  parochial  school 
grounds. 

The  provision  of  therapeutic  services,  such  as  guidance  counseling 
and  remedial  services,  was  also  upheld  because  these  services  were 
provided  to  parochial  school  students  off  the  parochial  school  prem- 
ises. As  long  as  the  services  were  rendered  at  a  "religiously  neutral" 
site,  said  the  Court,  there  was  no  danger  of  public  employees  trans- 
mitting religious  views  to  the  students.  Although  the  Court  conceded 
that  some  minimal  level  of  monitoring  would  be  necessary  to  ensure 
that  religious  views  were  not  transmitted  by  the  counselors  to  the  stu- 
dents, this  monitoring  would  not  result  in  excessive  entanglement:  "It 
can  hardly  be  said  that  the  supervision  of  public  employees  perform- 
ing public  functions  on  public  property  creates  an  excessive  entangle- 
ment between  church  and  state."  The  textbook  program  withstood 
constitutional  scrutiny  because  the  books  were  the  same  as  those  used 
in  public  schools  and  were  approved  by  state  education  officials.  The 
testing  and  scoring  expenditures  were  made  to  evaluate  private  school 
student  progress  in  secular  subjects  and  test  content  was  controlled  by 
the  state.  However,  the  Court  ruled  that  the  expenditures  for  instruc- 
tional materials  and  equipment  were  unconstitutional  because  the  ma- 
terials and  equipment  could  be  stored  by  the  schools.  This  had  the 
primary  effect  of  loaning  materials  and  equipment  to  sectarian 
schools.  Field  trip  expenditures  were  also  unconstitutional  because  of 
the  role  played  by  teachers.  Their  presence  on  location  presented  an 
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unacceptable  risk  that  religious  doctrine  would  be  discussed  where 
teachers  worked  for  sectarian  schools.  Accordingly  the  Court  af- 
firmed parts  of  the  Ohio  statute,  but  reversed  the  district  court  judg- 
ment concerning  funds  for  materials,  equipment  and  field  trips. 
Wolman  v.  Walter,  433  U.S.  229,  97  S.Ct.  2593,  53  L.Ed.2d  714 
(1977). 

The  New  York  state  legislature  responded  to  the  Court's  decision  in 
Committee  for  Public  Education  and  Religious  Liberty  v.  Levitt,  by 
enacting  a  statute  which  permitted  parochial  schools  to  recover  ex- 
penses denied  to  them  by  the  district  court's  decision  in  the  Levitt  case. 
A  New  York  academy  sued  the  state  under  the  amended  statute,  seek- 
ing reimbursement  for  its  performance  of  state-mandated  services. 
The  state  argued  that  the  statute  was  unconstitutional,  and  a  New 
York  trial  court  agreed.  The  academy  appealed  to  a  New  York  appel- 
late division  court,  which  ruled  for  the  state,  but  the  New  York  Court 
of  Appeals  reversed  and  remanded  the  case  for  a  determination  of  the 
amount  due  the  academy.  The  state  appealed  to  the  U.S.  Supreme 
Court,  which  agreed  to  consider  the  case. 

The  Court  considered  the  case  in  light  of  its  Lemon  II  decision,  in 
which  the  Court  ruled  that  district  courts  maintained  flexibility  under 
equitable  principles  to  consider  even  remote  possibiHties  of  constitu- 
tional harm.  In  this  case,  the  state  legislature  had  taken  action  which 
was  inconsistent  with  the  federal  district  court's  order  by  passing  the 
amended  statute.  State  legislatures  were  without  powers  to  modify 
federal  court  injunction  because  the  authority  of  federal  courts  would 
be  undermined  each  time  they  ruled  state  statutes  unconstitutional. 
The  modified  statute  simply  consolidated  claims  for  reimbursement  to 
one  payment  per  school,  but  was  substantively  the  same  as  the  statute 
previously  ruled  unconstitutional.  Because  state  aid  was  still  being  dis- 
persed without  any  check  on  sectarian  activity,  the  risk  for  impermissi- 
ble religious  indoctrination  was  present  and  the  statute  did  not  comply 
with  the  constitutional  guarantee  against  separation  of  church  and 
state.  Because  the  potential  for  excessive  entanglement  between 
church  and  state  existed,  the  statute  was  unconstitutional  and  the 
Court  reversed  and  remanded  the  decision  of  New  York's  highest 
court.  New  York  v.  Cathedral  Academy ,  434  U.S.  125,  98  S.Ct.  340, 
54L.Ed.2d346(1977). 

The  New  York  legislature  succeeded  in  enacting  a  private  school 
reimbursement  statute  which  complied  with  the  U.S.  Constitution  fol- 
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lowing  the  Supreme  Court's  decision  in  the  Levitt  case.  The  statute 
was  constitutional  because  of  its  incorporation  of  auditing  and  record 
keeping  to  ensure  that  only  secular  services  were  reimbursed  out  of 
state  funds. 

The  New  York  legislature  enacted  a  new  statute  following  the  Su- 
preme Court's  decision  in  Levitt  v.  Committee  for  Public  Education, 
above.  The  new  statute  reimbursed  private  schools  for  their  costs  in 
implementing  state-required  testing,  reporting  and  record  keeping. 
However,  the  statute  implemented  an  audit  system  for  state  funding  to 
ensure  that  only  actual  costs  were  reimbursed  for  only  secular  ser- 
vices. A  taxpayer  group  sued  state  officials  to  prevent  them  from 
making  the  reimbursements,  claiming  the  statute  still  violated  the  Es- 
tablishment Clause.  A  federal  district  court  ruled  that  the  new  statute 
was  constitutional  and  the  taxpayers  appealed  to  the  U.S.  Supreme 
Court. 

The  Supreme  Court  noted  that  the  act  called  for  tests  which  were 
prepared  by  state  education  officials  dealing  only  with  secular  aca- 
demic matters,  which  were  graded  by  private  school  personnel  who 
had  no  control  over  the  test  contents.  There  was  no  substantial  risk 
that  the  test  could  be  used  for  any  religious  educational  purpose.  The 
act  satisfied  the  three-part  Lemon  test,  as  it  had  a  secular  legislative 
purpose,  whose  principal  effect  neither  enhanced  nor  inhibited  reli- 
gion without  risk  of  excessive  government  entanglement  with  religion. 
Although  the  recordkeeping  and  reporting  services  reimbursed  by  the 
state  pertained  to  private  school  student  and  faculty  information,  it 
could  not  be  used  for  any  part  of  the  teaching  process  in  support  of  a 
particular  ideological  outlook. 

The  fact  that  the  statute  called  for  direct  cash  payments  to  nonpub- 
lic schools  did  not  invalidate  the  act  because  there  was  no  primarily 
religious  effect  in  recordkeeping  and  reporting  functions.  There  were 
adequate  safeguards  to  prevent  excess  subsidies  or  misdirected  reim- 
bursements. In  upholding  the  statute,  the  Court  interpreted  its  deci- 
sion in  Meek  v.  Pittenger  to  permit  this  type  of  limited  reimbursement 
to  sectarian  schools.  The  Meek  case  should  not  be  interpreted  to  for- 
bid this  type  of  support  to  religious  schools.  Committee  for  Public 
Education  v.  Regan,  444  U.S.  646,  100  S.Ct.  840,  63  L.Ed.2d  94 
(1980). 

The  U.S.  Supreme  Court  invalidated  a  shared  time  program  where 
the  school  district  leased  classrooms  from  religious  schools  and  of- 
fered remedial  and  enriched  education  to  private  school  students.  Al- 
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though  all  religious  symbols  were  removed  from  the  leased 
classrooms,  the  court  held  that  the  program  conveyed  a  message  of 
state  approval  of  religion  and  was  unconstitutional.  The  danger  was 
also  presented  that  public  funds  would  be  used  to  advance  religious 
purposes. 

A  Michigan  school  district  adopted  a  program  called  "shared  time" 
by  which  full-time  public  school  teachers  offered  instruction  in  reme- 
dial courses  during  the  regular  school  day  at  parochial  schools.  A  sig- 
nificant number  of  these  teachers  were  former  parochial  school 
employees.  The  district  also  operated  a  "community  education"  pro- 
gram where  remedial  courses  were  offered  at  the  close  of  the  day  at 
parochial  schools.  Unlike  their  counterparts  in  the  shared  time  pro- 
gram, community  education  teachers  were  full-time  employees  of  pri- 
vate schools  who  were  considered  part-time  public  school  employees. 
In  both  programs,  the  instruction  was  offered  on  the  premises  of  the 
parochial  schools  and  the  classes  were  attended  only  by  parochial 
school  students.  All  religious  symbols  were  removed  from  any  class- 
room where  shared  time  or  community  education  programs  took 
place.  A  group  of  Michigan  taxpayers  brought  suit  in  U.S.  district 
court  seeking  to  enjoin  continuation  of  the  programs.  The  court 
granted  their  request.  The  school  district  appealed  to  the  U.S.  Court 
of  Appeals,  6th  Circuit,  which  upheld  the  injunction.  The  school  dis- 
trict appealed  to  U.S.  Supreme  Court. 

The  Supreme  Court  again  relied  on  its  three-part  analysis  for  Estab- 
lishment Clause  cases,  first  announced  in  Lemon  v.  Kurtzman,  The 
Michigan  programs  violated  the  Estabhshment  Clause  of  the  U.S. 
Constitution  by  impermissibly  aiding  religion  in  three  ways.  First, 
most  teachers  in  the  program  were  either  former  or  present  employees 
of  rehgious  schools  and  it  was  likely  that  they  would  subtly  allow 
religious  indoctrination  to  creep  into  their  classes.  Second,  the  fact 
that  the  government  provided  such  services  on  the  premises  of  a  reli- 
gious school  building  threatened  to  convey  the  message  of  state  ap- 
proval of  religion.  Third,  the  programs  subsidized  religion  by  taking 
over  a  substantial  portion  of  each  school's  duty  to  provide  a  compre- 
hensive education.  Although  the  programs  served  a  secular  purpose, 
there  was  an  unacceptable  risk  that  the  state  would  be  sponsoring  the 
parochial  schools'  religious  missions.  Because  the  programs  had  a  pri- 
mary or  principal  effect  of  advancing  religion,  they  violated  the  Es- 
tabhshment Clause  and  the  Court  affirmed  the  court  of  appeals' 
decision  for  the  taxpayers.  Grand  Rapids  School  District  v.  Ball,  473 
U.S.  373,  105  S.Ct.  3216,  87  L.Ed.2d  267  (1985). 
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In  a  companion  case  to  School  District  of  Grand  Rapids  v.  Ball,  the 
Court  ruled  unconstitutional  New  York  City's  use  of  Title  I  funds  to 
pay  public  school  teacher  salaries  for  instruction  taking  place  on  paro- 
chial school  grounds.  The  New  York  City  program  violated  the  Estab- 
lishment Clause  of  the  Constitution  because  it  required  ongoing  state 
oversight  which  constituted  excessive  entanglement  of  church  and 
state. 

A  group  of  New  York  City  taxpayers  filed  a  lawsuit  in  a  federal 
district  court  to  challenge  a  city  program  in  which  public  school  teach- 
ers taught  secular  subjects  on  parochial  school  grounds.  The  City  uti- 
lized federal  funds  from  Title  I  of  the  Elementary  and  Secondary 
Education  Act.  Title  I  funds  were  intended  to  help  educationally-de- 
prived children  from  low-income  families.  The  teachers  taught  reme- 
dial reading  and  mathematics  and  English  as  a  second  language.  They 
also  provided  guidance  services.  The  district  court  upheld  the  use  of 
federal  funds  for  this  program  and  the  taxpayers  appealed  to  the  U.S. 
Court  of  Appeals,  Second  Circuit.  New  York  education  officials  ap- 
pealed to  the  U.S.  Supreme  Court  following  reversal  by  the  court  of 
appeals. 

The  Court  found  the  case  indistinguishable  from  School  District  of 
Grand  Rapids  v.  Ball,  above.  The  program  required  New  York  public 
school  system  administrators  to  establish  an  ongoing  presence  at  par- 
ticipating schools  to  monitor  public  school  teachers  and  parochial 
school  classrooms  to  ensure  that  there  was  no  overt  religious  presence 
in  Title  I  funded  classes.  This  necessarily  involved  excessive  entangle- 
ment between  church  and  state  officials,  which  violated  the  third  part 
of  the  Court's  Establishment  Clause  test.  Despite  the  program's  good 
intentions  it  did  not  withstand  constitutional  scrutiny  and  the  Court 
affirmed  the  court  of  appeals'  decision.  Aguilar  v.  Felton,  473  U.S. 
402,  105  S.Ct.  3232,  87  L.Ed.  2d  290  (1985). 

The  Court  upheld  an  Illinois  statute  which  established  child  care 
licensing  requirements.  The  act  was  upheld  because  it  complied  with 
constitutional  requirements  for  specificity  and  was  rationally  related 
to  a  legitimate  state  purpose. 

An  association  of  two  hundred  Illinois  nonsectarian  child  care  facil- 
ities challenged  the  state  child  care  act,  claiming  that  its  requirements 
for  issuing,  renewing  and  revoking  hcenses  for  child  care  facilities  was 
unconstitutional.  The  association  also  complained  that  requiring  child 
care  facility  operators  to  undergo  examinations  to  screen  out  previous 
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child  abusers  was  unconstitutional.  The  association  sued  the  Illinois 
Department  of  Children  &  Family  Services  in  an  Illinois  circuit  court. 
In  addition  to  challenging  the  act's  requirements  the  association 
claimed  that  exemptions  under  the  act  for  sectarian  child  care  facilities 
were  unconstitutional.  The  association  prevailed  at  the  circuit  court 
level.  The  Illinois  Supreme  Court  reversed  the  decision  holding  that 
the  exemptions  for  sectarian  child  care  facihties  satisfied  the  three- 
part  test  outlined  by  the  U.S.  Supreme  Court  in  the  Lemon  v.  Kurtz- 
man  decision. 

The  association  petitioned  the  U.S.  Supreme  Court  to  review  the 
case.  The  Supreme  Court  summarily  dismissed  the  appeal  because  the 
act  was  rationally  related  to  legitimate  state  ends.  The  Illinois  legisla- 
ture could  rightfully  require  child  care  facilities  to  be  adequately 
staffed.  The  act  did  not  violate  the  association  members'  equal  protec- 
tion rights.  The  Illinois  Supreme  Court  had  correctly  ruled  that  the  act 
served  a  secular  purpose,  did  not  advance  religion,  did  not  entangle 
government  with  religion  and  did  not  violate  the  Establishment 
Clause.  The  act's  regulations  were  sufficiently  specific  to  apprise  the 
association  members  of  the  conduct  expected  of  them  and  were  not 
unconstitutionally  vague.  The  provisions  of  the  child  care  act  were 
upheld.  Pre-School  Owners  Association  of  Illinois  v.  Illinois  Depart- 
ment of  Children  and  Family  Services,  108  S.Ct.  2861  (1988). 

Two  recent  nonschool  cases  suggest  the  direction  of  future  Supreme 
Court  analysis  under  the  Lemon  test.  The  refined  test  developed  by 
Justice  O'Connor  would  limit  the  prohibition  on  government  endorse- 
ment of  religion  to  intentional  endorsement. 

In  Lynchv,  Donnelly,  A65\}.S.  66^,  104  S.Ct.  1355,  79L.Ed.2d604 
(1984),  citizens  challenged  a  city's  display  of  religious  symbols  in  a 
holiday  display.  The  Court  upheld  the  challenged  action  utilizing  the 
famihar  three  pronged  Lemon  test.  In  her  concurring  opinion.  Justice 
O'Connor  expressed  concern  over  the  present  formulation  of  the 
Lemon  test  and  offered  an  alternative,  or  refinement,  of  the  test.  Jus- 
tice O'Connor  stated  that  the  "purpose  prong"  of  the  Lemon  test 
should  be  interpreted  to  prohibit  intentional  endorsement  of  religion 
by  government.  The  "primary  effects"  prong  should  be  interpreted  to 
prohibit  government  action  which  may  not  intentionally  endorse  reli- 
gion, but  which  communicates  to  the  public  an  endorsement  of  reH- 
gion.  The  "excessive  entanglement  prong"  should  be  interpreted  as 
before,  except  that  it  should  not  include  political  divisiveness  as  a  fac- 
tor, as  it  has  in  many  state-aid-to-private-school  cases.  The  reformed 
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rule  under  the  Lynch  analysis  is:  1)  The  government  action  may  not 
have  the  objective  purpose  of  endorsing  religion;  2)  the  government 
action  may  not  have  the  subjective  purpose  of  endorsing  religion; 
3)  the  government  action  may  not  involve  excess  entanglement  with 
religion. 

The  Supreme  Court  adopted  the  Lynch  v.  Donnelly  variant  of  the 
Lemon  test  in  the  following  case,  holding  that  a  city  government's 
display  of  a  creche  and  menorah  violated  the  Establishment  Clause  as 
an  improper  government  endorsement  of  religion. 

The  city  of  Pittsburgh  and  Allegheny  County  maintained  two  recur- 
ring holiday  displays  located  on  public  property  in  downtown  Pitts- 
burgh. The  first  was  a  nativity  scene  which  was  placed  on  the  "Grand 
Staircase"  of  the  county  courthouse.  The  creche  was  donated  by  a 
Catholic  group  and  bore  a  sign  to  that  effect.  The  second  was  an 
eighteen  foot  Chanukah  menorah,  which  was  placed  outside  the 
"City-County"  building  next  to  the  city's  45-foot  Christmas  tree  and  a 
textual  statement  declaring  the  city's  "salute  to  liberty."  The  menorah 
was  owned  by  a  Jewish  group,  but  was  stored  and  maintained  by  the 
city.  The  American  Civil  Liberties  Union  and  seven  local  residents 
brought  suit  to  permanently  enjoin  the  county  and  city  from  display- 
ing the  creche  and  menorah  as  violations  of  the  Establishment  Clause. 
A  federal  district  court  denied  relief,  relying  on  Lynch  v.  Donnelly, 
above.  The  Court  of  Appeals  for  the  Third  Circuit  reversed,  and  the 
matter  was  appealed  to  the  U.S.  Supreme  Court. 

The  Court  stated  that  the  display  of  the  creche  violated  the  Estab- 
lishment Clause,  but  that  the  display  of  the  menorah  did  not.  In  doing 
so  the  Court  adopted  the  analytical  framework  of  Justice  O'Connor's 
concurrence  in  Lynch  v.  Donnelly.  The  Court  stated  that  the  Estab- 
lishment Clause  forbids  the  government  from  appearing  to  take  a  po- 
sition on  religious  belief  or  from  making  adherence  to  a  religion 
relevant  in  any  way  to  a  person's  standing  in  the  community.  This  is 
impermissible  endorsement  of  religion.  The  Court  found  that  when 
viewed  in  its  overall  context  the  creche  violated  the  Establishment 
Clause  because  the  creche  endorsed  a  patently  Christian  message.  In 
contrast  to  the  creche  in  Lynch,  there  were  no  Santa  Clauses  or  rein- 
deer to  detract  from  its  religious  message.  Although  the  city  may  rec- 
ognize Christmas  as  a  cultural  phenomenon,  it  may  not  endorse  it  as  a 
Christian  holy  day. 

The  Court  continued,  however,  that  the  menorah,  given  its  particu- 
lar physical  setting,  did  not  violate  the  Establishment  Clause.  Its  com- 
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bined  display  with  a  Christmas  tree  and  the  "salute  to  liberty,"  did  not 
impermissibly  endorse  the  Jewish  faith.  In  recognizing  Chanukah  as  a 
cultural  phenomenon,  the  lack  of  a  more  secular  alternative  detracted 
from  the  government's  message  of  endorsement.  Similarly,  the  size  of 
the  city's  Christmas  tree  clearly  made  it,  and  not  the  menorah,  the 
center  of  the  display.  County  of  Allegheny  v.  American  Civil  Liberties 
Union,  —  U.S.  — ,  109  S.Ct.  3086,  106  L.Ed.2d  472  (1989). 

IV.  PRIVATE  SCHOOLS  AND  GOVERNMENT  REGULATION 

The  Supreme  Court  ruled  that  state  and  local  education  officials 
were  required  to  develop  comparable  programs  for  public  and  private 
school  students  in  order  to  receive  funds  under  Title  I  of  the  Higher 
Education  Facilities  Act  of  1963. 

Parents  of  children  attending  nonpublic  schools  in  Kansas  City, 
Missouri  claimed  that  the  state  of  Missouri  had  failed  to  provide 
"comparable"  aid  programs  for  pubHc  and  nonpublic  school  students 
as  required  by  Title  I.  They  contended  that  on-the-premises  teacher 
instruction  was  being  given  public  school  students  but  was  denied  to 
private  school  students.  The  state  of  Missouri  contended  that  the  Mis- 
souri Constitution  prohibits  the  state  from  providing  on-the-premises 
instruction  in  private  schools.  The  Supreme  Court  held  that  under 
Title  I,  state  and  local  public  educational  officials  are  responsible  for 
developing  programs  which  are  "comparable"  for  public  and  nonpub- 
lic students.  Further,  "comparable"  did  not  mean  identical.  Thus,  if 
the  state  of  Missouri  determined  that  on-the-premises  instruction  vio- 
lated the  Missouri  Constitution  it  became  necessary  for  state  educa- 
tional officials  to  devise  means  of  implementing  "comparable"  aid 
programs,  though  not  necessarily  identical,  to  public  and  nonpubUc 
school  students.  For  a  case  involving  Title  I  funding  and  private  col- 
leges, please  see  Tilton  v.  Richardson,  above.  Wheeler  v.  Barrera,  417 
U.S.  402,  94  S.Ct.  2274,  41  L.Ed.2d  159  (1974). 

In  Norwood  v.  Harrison,  the  U.S.  Supreme  Court  ruled  that  private 
schools  with  racially  discriminatory  admissions  policies  were  not  enti- 
tled to  participate  in  a  Mississippi  textbook  loan  program. 

Private  non-Catholic  schools  in  Mississippi  increased  from  only  17 
in  1963-64  to  155  in  1970.  During  this  time,  major  pubhc  school  deseg- 
regation efforts  were  begun.  Enrollment  at  the  private  schools  grew 
from  2,362  to  42,000.  During  the  1970-71  school  year,  34,000  students 
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in  107  all-white  private  schools  received  books  valued  at  over 
$490,000.  The  books  were  loaned  under  a  1942  Mississippi  legislative 
amendment  extending  the  textbook  distribution  program  to  all  stu- 
dents in  the  state.  County  education  superintendents  distributed  the 
books  until  1970,  but  in  that  year  a  state  education  regulation  was 
modified  to  send  books  directly  to  private  schools  which  requested 
textbooks  for  free  distribution  to  their  students.  Parents  of  Mississippi 
public  school  students  filed  a  class  action  suit  in  a  federal  district 
court  to  obtain  an  injunction  against  the  lending  program.  They 
claimed  that  since  all-white  private  schools  excluded  black  students  on 
the  basis  of  race,  the  program  constituted  direct  state  support  to  ra- 
cially segregated  schools.  The  district  court  dismissed  the  complaint, 
noting  that  the  statute  predated  the  Supreme  Court's  decision  in 
Brow/7  /and  that  textbook  loans  to  private  secular  school  students  had 
been  approved  by  the  Court  in  Board  of  Education  v.  Allen.  The  par- 
ents appealed  to  the  U.S.  Supreme  Court. 

The  Court  first  considered  the  applicability  of  its  decision  in  Pierce 
V.  Society  of  Sisters,  ruling  that  although  there  was  a  parental  right  to 
enroll  children  in  private  schools,  there  was  no  constitutional  right  for 
private  schools  to  receive  state  aid.  States  were  not  required  to  support 
private  schools  without  regard  to  their  discriminatory  conduct.  The 
Court  stated  that  private  schools  practicing  discriminatory  admissions 
policies  communicated  a  message  that  segregation  in  education  was 
desirable.  Although  private  bias  was  not  barred  by  the  Constitution, 
schools  which  practiced  discriminatory  policies  could  not  call  upon 
the  Constitution  to  demand  state  aid.  Private  schools  could  not  invoke 
the  Free  Exercise  Clause  if  they  were  not  seeking  to  protect  religious 
beliefs.  "Invidious  private  discrimination  may  be  characterized  as  a 
form  of  exercising  freedom  of  association  protected  by  the  First 
Amendment,  but  it  has  never  been  accorded  affirmative  constitu- 
tional protections."  The  Court  vacated  the  case  and  remanded  it  to  the 
district  court,  giving  the  district  court  guidelines  for  a  proper  injunc- 
tion. The  district  court  was  directed  to  require  schools  seeking  text- 
books for  their  students  to  become  certified  by  the  state  textbook 
purchasing  board.  Certification  would  require  an  affirmative  state- 
ment of  admissions  policies  and  practices,  including  the  number  of 
minority  students  in  attendance.  Norwood  v.  Harrison,  413  U.S.  455, 
93  S.Ct.  2804,  37  L.Ed.2d  723  (1973). 

Following  the  Civil  War,  Congress  enacted  antidiscrimination  stat- 
utes known  as  the  Reconstruction  Civil  Rights  Statutes,  42  U.S.C. 
§  1981  et  seq.  Section  1981  of  the  act  prohibits  racial  discrimination  in 
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the  making  and  enforcement  of  contracts.  In  Runyon  v.  McCrary,  the 
U.S.  Supreme  Court  applied  §  1981  to  a  private  school,  ruling  that  the 
act  outlawed  racial  discrimination  in  private  schools. 

The  parents  of  two  black  children  answered  advertisements  for  two 
private  schools  in  Virginia  and  sought  to  enroll  their  children.  The 
schools  rejected  the  applications  because  of  the  students'  race.  The 
students  sued  the  schools  in  a  federal  district  court  under  42  U.S. C. 
§  1981,  which  states  that  all  persons  in  the  U.S.  have  equal  rights  to 
make  and  enforce  contracts.  The  students  sought  an  order  to  prevent 
racial  discrimination  by  the  schools  in  their  admissions  policies  as  well 
as  declaratory  relief  and  damages.  The  district  court  granted  the  re- 
quested order  and  enjoined  the  schools  from  discriminating  on  the 
basis  of  race,  holding  that  §  1981  made  racially-discriminatory  admis- 
sions policies  illegal.  The  district  court's  decision  was  affirmed  by  the 
U.S.  Court  of  Appeals,  Fourth  Circuit,  and  the  U.S.  Supreme  Court 
agreed  to  hear  the  schools'  appeals. 

According  to  the  Court,  both  schools  maintained  admissions  poli- 
cies which  were  "classic"  violations  of  §  1981.  There  was  no  merit  to 
the  schools'  argument  that  §  1981  did  not  extend  to  private  discrimina- 
tory acts.  Congress  had  intended  §  1981  to  prohibit  private  discrimi- 
natory acts,  and  the  statute  was  constitutional  under  §  2  of  the 
Thirteenth  Amendment.  However,  the  Court  narrowed  its  holding  to 
private  schools  whose  potential  clientele  was  more  public  than  private. 
Because  the  school  had  solicited  its  students  from  the  public  at  large, 
the  Court  was  not  confronted  by  the  question  of  whether  a  purely 
private  club  or  organization  would  also  be  prohibited  from  using  such 
discriminatory  admissions  policies.  The  Court  also  ruled  that  §  1981 
did  not  violate  the  rights  of  parents  of  white  students  to  freely  associ- 
ate with  persons  of  their  choice.  The  statute  did  not  conflict  with  pa- 
rental rights  to  direct  the  educations  of  their  children.  Constitutional 
rights  of  association  did  not  extend  to  racially  exclusionary  practices. 
Privacy  rights  were  not  unreasonably  interfered  with  by  the  statute, 
and  parents  had  the  option  to  send  their  children  to  schools  of  their 
choice.  The  Court  did  not  extend  its  holding  to  religious  schools  that 
practiced  racial  exclusion  on  religious  grounds.  The  Court  affirmed 
the  injunction  against  the  schools.  Runyon  v.  McCrary,  All  U.S.  160, 
96  S.Ct.  2586,  49  L.Ed.2d  415  (1976). 


The  U.S.  Supreme  Court  held  that  parochial  schools  with  no  sepa- 
rate legal  existence  from  churches  or  religious  associations  were  ex- 
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empt  from  payment  of  unemployment  compensation  taxes  under  the 
Federal  Unemployment  Tax  Act  (FUTA). 

FUTA  was  part  of  the  1935  Social  Security  Act  and  established  co- 
operative federal  and  state  programs  for  benefits  to  unemployed 
workers.  Amendments  during  the  1960's  and  1970's  excluded  FUTA 
taxes  for  all  services  performed  for  religious,  charitable  or  educational 
organizations  which  were  tax  exempt  under  the  Internal  Revenue 
Code.  By  definition,  nonprofit  church-related  schools  were  exempt 
from  the  tax.  A  1970  exemption  narrowed  the  broad  exemption  for 
nonprofit  organizations  by  requiring  state  coverage  for  employees  of 
nonprofit  organizations,  hospitals  and  higher  education  institutions. 
A  1976  amendment  left  the  exceptions  for  religious  employment  un- 
changed, but  deleted  reference  to  employees  of  institutions  of  higher 
education.  The  U.S.  Secretary  of  Labor  announced  that  the  1976 
amendment  intended  to  result  in  state  coverage  of  church-related 
schools,  and  notified  states  to  begin  collecting  unemployment  taxes 
from  church-related  schools.  Two  South  Dakota  schools  which  were 
operated  by  churches  and  had  no  separate  legal  existence  from  reli- 
gious organizations  appealed  the  state  department  of  labor's  proposal 
to  tax  them.  The  state  unemployment  insurance  division's  referee 
ruled  that  the  schools'  employees  were  performing  employment  under 
the  act  and  they  were  not  eligible  for  an  exemption.  The  schools  ap- 
pealed to  a  South  Dakota  trial  court,  which  reversed  the  decision  as 
clearly  erroneous.  The  South  Dakota  Supreme  Court  reversed  the  trial 
court's  decision,  ruling  that  the  schools  were  subject  to  unemployment 
compensation  taxes.  The  U.S.  Supreme  Court  agreed  to  hear  the 
schools'  petition. 

The  Court  ruled  that  the  1970  amendment  to  FUTA  exempted 
schools  without  separate  legal  existence  from  a  church  from  unem- 
ployment compensation  taxes.  Religiously  affiliated  schools  came 
within  the  meaning  of  the  word  "church",  and  their  employees  were 
church  employees.  The  1976  amendments  to  the  act  did  not  alter  or 
repeal  this  exemption.  The  Court  reversed  the  South  Dakota  Supreme 
Court's  decision,  ruling  the  schools  exempt  from  FUTA  taxes.  St. 
Martin's  Evangelical  Lutheran  Church  v.  South  Dakota,  451  U.S. 
772,  101  S.Ct.  2142,  68  L.Ed.  2d  612  (1981). 

Until  1970,  the  Internal  Revenue  Service  granted  tax-exempt  status 
to  private  schools  regardless  of  their  admissions  policies.  Taxpayers 
were  also  entitled  to  charitable  deductions  for  making  contributions  to 
private  schools.  In  1970,  the  IRS  issued  a  revenue  ruling  stating  that 
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private  schools  with  racially  discriminatory  admissions  policies  were 
not  charitable.  Two  private  religious  colleges  with  racially  discrimina- 
tory admissions  policies  sued  the  IRS  for  tax  refunds,  and  the  IRS 
counterclaimed  for  unpaid  taxes.  The  Supreme  Court  upheld  the 
IRS's  ruling,  stating  that  institutions  with  tax-exempt  status  must 
serve  a  public  purpose  and  not  be  contrary  to  public  policy. 

Until  1970,  the  Internal  Revenue  Service  (IRS)  granted  tax-exempt 
status  to  private  schools  regardless  of  their  admission  policies,  and 
taxpayers  were  permitted  to  take  charitable  deductions  for  contribut- 
ing to  these  schools.  When  the  IRS  issued  a  revenue  ruling  revoking 
t2ix  exempt  status  to  private  schools  with  racially  discriminatory  poli- 
cies and  disallowing  charitable  deductions  for  contributing  to  them, 
two  nonprofit  Christian  schools  filed  for  tax  refunds.  One  school's 
policy  permitted  black  admissions,  but  prohibited  interracial  dating, 
while  the  other  school  accepted  only  whites.  Both  schools  sued  the  IRS 
for  nominal  tax  refunds.  The  IRS  countersued  for  unpaid  taxes  in  the 
amount  of  almost  $490,000  plus  interest  for  one  school  and  over 
$160,000  plus  interest  and  penalties  for  the  other.  Both  schools  filed 
appeals  in  federal  district  courts,  where  one  school  was  successful  and 
the  other  lost.  However,  the  U.S.  Court  of  Appeals,  Fourth  Circuit, 
concluded  in  both  cases  that  the  institutions  were  not  charitable  be- 
cause their  admissions  policies  ran  contrary  to  public  policy.  The  U.S. 
Supreme  Court  agreed  to  hear  both  cases  and  consolidated  them  on 
appeal. 

According  to  the  Court,  Congress  intended  tax-exempt  status  for 
institutions  which  were  beneficial  to  society.  Racial  discrimination  in 
education  violated  fundamental  constitutional  principles  and  served 
no  national  public  poHcy.  The  Court  ruled  that  the  IRS's  ruling  was 
consistent  with  the  common  law  concept  that  racially  discriminatory 
private  schools  were  not  charitable.  The  Court  also  rejected  the 
schools'  arguments  that  the  IRS  ruling  violated  their  rights  to  freely 
exercise  their  religion  under  the  First  Amendment.  It  also  rejected  one 
school's  contention  that  its  policy  prohibiting  racial  intermarriage  was 
not  racially  discriminatory.  The  Court  ruled  that  the  policy  based  on 
racial  affiliation  and  association  was  also  a  form  of  racial  discrimina- 
tion. The  Court  affirmed  the  rulings  by  the  IRS  and  the  court  of 
appeals.  Bob  Jones  University  v.  U.S.,  461  U.S.  574,  103  S.Ct.  2017, 
76L.Ed.2dl57(1983). 

The  U.S.  Supreme  Court  upheld  a  Minnesota  state  income  tax  de- 
duction for  tuition,  nonsecular  textbooks  and  transportation.  The  de- 
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duction  uniformly  applied  to  taxpayers  with  dependents  in  public  and 
private  schools. 

Minnesota  allowed  state  taxpayers  to  claim  deductions  for  educa- 
tion expenses  for  dependents  attending  elementary  and  secondary 
schools.  The  deduction  was  available  to  both  public  and  private 
school  students'  parents.  A  group  of  Minnesota  taxpayers  sued  the 
commissioner  of  the  state  department  of  revenue  and  several  parents 
who  had  taken  the  deduction  for  their  expenses  in  sending  their  chil- 
dren to  parochial  schools.  The  court  ruled  for  the  commissioner  and 
the  taxpayers  appealed  to  the  U.S.  Court  of  Appeals,  Eighth  Circuit, 
which  affirmed  the  district  court's  decision.  The  U.S.  Supreme  Court 
granted  certiorari. 

The  Supreme  Court  rejected  the  taxpayers'  argument  that  the  de- 
duction violated  the  EstabHshment  Clause.  The  Court  cited  many  of 
the  cases  in  this  chapter,  placing  its  primary  reliance  on  the  Lemon 
test.  The  tax  deduction  served  a  secular  purpose  in  support  of  both 
public  and  private  education.  The  existence  of  private  schools  relieved 
pubhc  schools  of  a  great  burden,  as  ten  percent  of  Minnesota  students 
attended  private  schools.  The  statute  did  not  have  the  primary  effect 
of  advancing  any  religion  as  it  was  available  to  all  parents  and  helped 
to  equalize  the  tax  burden.  This  was  distinguished  from  the  statute 
struck  down  in  Nyquist,  see  Section  III  above,  in  which  pubhc  assist- 
ance was  provided  only  to  parents  of  private  school  students.  Al- 
though taxpayers  enjoyed  a  financial  benefit  from  the  deduction, 
individual  parental  choice  controlled  how  much  of  the  benefit  flowed 
to  parochial  schools.  Despite  evidence  that  ninety-six  percent  of  the 
students  in  private  schools  attended  religiously-affiliated  institutions, 
any  unequal  effect  was  to  be  considered  as  a  return  for  the  benefits 
accruing  to  state  taxpayers  from  the  existence  of  parochial  schools.  As 
the  deduction  did  not  excessively  entangle  the  state  in  rehgion,  it 
passed  constitutional  scrutiny  and  the  Court  affirmed  the  lower  court 
decisions.  Mueller  v.  Allen,  463  U.S.  388,  103  S.Ct.  3062,  77  L.Ed.2d 
721  (1983). 


In  1984,  the  Court  required  a  private  college  which  had  an  ''un- 
bending policy"  of  refusing  all  forms  of  government  assistance  to 
comply  with  Title  IX  antidiscrimination  requirements  because  its  stu- 
dents participated  in  the  direct  federal  Basic  Educational  Opportunity 
Grants  program  which  was  administered  by  the  Federal  Department 
of  Education.  The  Court  required  the  college  to  submit  compliance 
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information  regarding  administration  of  its  financial  aid  program  in 
order  to  receive  its  grants. 

A  private  liberal  arts  college  in  Pennsylvania  sought  to  preserve  in- 
stitutional freedom  by  refusing  state  and  federal  assistance.  However, 
many  of  its  students  received  Basic  Educational  Opportunity  Grants 
(BEOG's)  which  were  administered  by  the  Federal  Department  of  Ed- 
ucation's Alternate  Disbursement  System.  Title  IX  of  the  Education 
Amendments  of  1972,  20  U.S. C.  §  1681(a)  prohibits  sex  discrimina- 
tion in  educational  programs  which  receive  federal  financial  assist- 
ance. The  education  department  was  authorized  to  secure  compHance 
by  terminating  assistance  for  noncomplying  programs.  The  college 
refused  to  execute  a  compliance  assurance  form  issued  by  the  depart- 
ment, and  the  department  began  proceedings  to  declare  the  college 
and  its  students  ineligible  for  BEOGs.  The  department  prevailed  in  an 
administrative  proceeding  and  the  college  and  four  of  its  students  sued 
the  department  in  a  federal  district  court.  The  court  ruled  for  the 
students  and  college  and  the  department  appealed  to  the  U.S.  Court 
of  Appeals,  Third  Circuit.  The  appeals  court  determined  that  BEOGs 
resembled  non-earmarked  aid  to  the  college,  therefore  the  college  was 
a  program  participant.  According  to  the  court  of  appeals,  the  depart- 
ment could  appropriately  terminate  federal  financial  aid  to  students 
and  the  college  without  any  evidence  of  actual  sex  discrimination.  The 
U.S.  Supreme  Court  agreed  to  hear  the  appeal  of  the  college  and  its 
students. 

According  to  the  Court,  there  was  a  distinction  between  direct  gov- 
ernment assistance  to  schools,  and  aid  which  was  received  directly  by 
students.  However,  as  the  college  received  federal  funds  indirectly 
through  student  tuition  payments,  it  was  a  recipient  of  federal  finan- 
cial assistance.  The  college  was  required  to  execute  an  assurance  of 
compliance  with  the  department  of  education.  The  assurance  of  com- 
phance  was  limited  to  those  educational  programs  or  activities  which 
actually  received  federal  financial  assistance  through  the  BEOG  pro- 
gram. Failure  to  execute  the  appropriate  program-specific  assurance 
of  compliance  would  justify  termination  of  student  financial  aid.  The 
Court  affirmed  the  court  of  appeals'  decision.  Grove  City  College  v. 
Bell,  465  U.S.  555,  104  S.Ct.  121 1,  79  L.Ed.2d  516  (1984). 

The  Supreme  Court  rejected  claims  by  parents  of  black  public 
schoolchildren  seeking  a  court  order  to  require  the  IRS  to  adopt  more 
stringent  standards  for  determining  tax-exempt  status  for  private 
schools  with  racially  discriminatory  admissions  policies.  The  Court 


70       PRIVATE  SCHOOLS  Ch.  2 

ruled  that  the  parents  had  no  standing  in  the  courts  to  challenge  IRS 
standards  as  none  of  the  children  had  sought  enrollment  in  any  of  the 
private  schools. 

Parents  of  black  students  in  public  schools  alleged  that  the  IRS  em- 
ployed insufficient  standards  for  denying  tax-exempt  status  to  racially 
discriminatory  schools.  They  sought  to  prove  that  failure  by  the  IRS 
to  deny  tax-exempt  status  to  these  schools  harmed  the  students  di- 
rectly by  interfering  with  their  opportunity  to  receive  quality  educa- 
tion in  desegregated  facilities.  They  also  argued  that  while  their  school 
districts  were  undergoing  the  transition  from  segregated  dual  systems 
to  unitary  desegregated  systems,  racially  segregated  private  schools 
flourished.  The  achievement  of  tax-exempt  status  constituted  federal 
aid  to  private  schools  which  thwarted  desegregation  efforts.  The  par- 
ents sued  the  secretary  of  the  treasury  in  the  U.S.  District  Court  for 
the  District  of  Columbia,  which  dismissed  the  case  for  lack  of  stand- 
ing by  the  parents.  The  District  of  Columbia  Court  of  Appeals  re- 
versed and  remanded  the  case,  and  the  secretary  appealed  to  the  U.S. 
Supreme  Court,  which  agreed  to  hear  the  case. 

The  Court  reviewed  IRS  standards  for  obtaining  tax-exempt  status 
and  found  that  the  regulations  required  institutions  to  admit  students 
of  all  races  and  forbade  racial  discrimination  in  school  admissions, 
loan  programs  and  athletic  programs.  Schools  were  required  to  make 
an  affirmative  showing  that  they  had  adopted  nondiscriminatory  poli- 
cies and  to  make  them  publicly  known.  The  parents  had  failed  to  al- 
lege that  their  children  were  victims  of  any  discriminatory  exclusion 
by  the  private  schools,  and  had  no  interest  in  enrolling  them  in  private 
schools.  Because  the  students'  parents  had  failed  to  allege  an  injury  to 
themselves  which  was  traceable  to  the  actions  of  the  private  schools  or 
the  IRS,  they  were  without  standing  to  challenge  their  policies  in  the 
courts.  The  Court  rejected  as  speculative  the  parents'  theory  that  de- 
nial of  tax-exempt  status  to  such  schools  would  result  in  greater  white 
student  enrollment  in  the  pubHc  schools.  Accordingly,  the  Court  up- 
held the  appeals  court's  decision  for  the  secretary  of  treasury.  Allen  v. 
Wright,  468  U.S.  737,  104  S.Ct.  3315,  82  L.Ed.2d  556  (1984). 


CHAPTER  THREE 
STUDENT  RIGHTS 

Page 

I.     ADMISSIONS,  ATTENDANCE  AND  TUITION  74 

Pierce  v.  Society  of  Sisters    74 

Wisconsin  v.  Yoder 75 

Vlandis  v.  Kline   75 

DeFunis  v.  Odegaard 76 

Elgin  V.  Moreno 77 

Plyler  v.  Doe 78 

Toll  V.  Moreno   79 

Martinez  v.  Bynum   79 

Selective  Service  System  v. 

Minnesota  Public  Interest  Research  Group   80 

II.     ESTABLISHMENT  OF  RELIGION  IN  PUBLIC 

SCHOOLS 81 

Doremus  v.  Board  of  Education   82 

Engel  V.  Vitale 82 

Abington  School  District  v.  Schempp 83 

Stone  V.  Graham    84 

Widmar  v.  Vincent 85 

Wallace  v.  Jaffree 85 

Edwards  v.  Aguillard 86 

Karcher  v.  May 87 


71 


72       STUDENT  RIGHTS  Ch.  3 

111.     DUE  PROCESS  AND  EQUAL  PROTECTION 88 

Lau  V.  Nichols    88 

Idaho  Department  of  Employment  v.  Smith   89 

Regents  of  the  University  of  California  v.  Bakke    90 

Cannon  v.  University  of  Chicago 91 

O'Connor  v.  Board  of  Education  of  School 

District  23   92 

Mississippi  University  for  Women  v.  Hogan    92 

IV.     FREEDOM  OF  SPEECH  AND  RELIGION 93 

Miner sville  School  District  v.  Gobitis  94 

West  Virginia  Board  of  Education  v.  Barnette 94 

Tinker  v.  Des  Moines  Community  School  District   95 

Police  Department  of  Chicago  v.  Mosley 96 

Grayned  v.  City  of  Rockford  97 

Healy  v.  James 98 

Papish  V.  University  of  Missouri  99 

Board  of  School  Commissions  v.  Jacobs   100 

Board  of  Education  v.  Pico    100 

Bethel  School  District  v.  Eraser  101 

Bender  v.  Williamsport  Area  School  District 102 

Hazelwood  School  District  v.  Kuhlmeier  103 

V.     STUDENT  DISCIPLINE 104 

Goss  V.  Lopez 105 

Wood  V.  Strickland    105 

Ingraham  v.  Wright 106 


Ch.  3  STUDENT  RIGHTS      73 

Carey  v.  Piphus   107 

Board  of  Curators  v.  Horowitz   108 

Board  of  Education  of  Rogers  v.  McCluskey 109 

Regents  of  the  University  of  Michigan  v.  Ewing   110 

New  Jersey  v.  T.L.O Ill 

Honig  V.  Doe    112 


74       STUDENT  RIGHTS  Ch.  3 

1.  ADMISSIONS,  ATTENDANCE,  AND  TUITION 

The  U.S.  Constitution  makes  no  specific  mention  of  a  right  to  a  free 
public  education.  However,  such  a  right,  once  established  by  state  law, 
may  be  enforced  through  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment.  Among  other  things,  the  Fourteenth  Amendment 
guarantees  that  "no  state  shall  make  or  enforce  any  law  which 
abridges  the  privileges  or  immunities  of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of  life,  liberty,  or  property, 
without  due  process  of  law;  nor  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws." 

While  the  Equal  Protection  Clause  does  not  mandate  a  program  of 
free  education,  every  state  has  enacted  legislation  for  the  establish- 
ment and  enforcement  of  education  laws.  The  Equal  Protection 
Clause  requires  that  once  a  program  of  free  education  has  been  estab- 
lished, the  law  must  be  applied  equally  to  any  person  within  the  juris- 
diction. Thus  children  of  illegal  aliens,  disabled  and  mentally  retarded 
children,  minority  children,  etc.,  are  all  entitled  to  equal  protection  of 
the  laws.  School  administrators  may,  within  certain  limits,  establish 
health  regulations,  make  minimum  age  requirements,  and  otherwise 
reasonably  regulate  the  school  environment. 


It  has  long  been  recognized  that  the  state  may  require  mandatory 
schooling  of  the  children  within  its  jurisdiction.  The  reach  of  the  man- 
date is  not  without  limit,  however.  Here,  the  U.S.  Supreme  Court  held 
that  while  the  state  could  require  all  children  to  attend  school,  it  could 
not  force  them  to  attend  public  schools  exclusively. 

In  1922,  the  voters  of  the  state  of  Oregon  enacted  by  initiative  a  law 
requiring  that  all  school-age  children  attend  pubUc  schools  only.  A 
Catholic  parochial  school  and  a  military  academy  challenged  the  law 
in  federal  court.  An  injunction  was  granted  to  the  private  schools  pre- 
venting enforcement  of  the  law,  and  the  state  of  Oregon  appealed  to 
the  U.S.  Supreme  Court.  Affirming  the  lower  court's  injunction,  the 
Supreme  Court  held  that  while  the  state  has  a  strong  interest  in  edu- 
cating its  citizens,  parents  have  a  strong  interest  in  directing  the  up- 
bringing of  their  children.  The  Court  resolved  the  conflict  between 
these  competing  interests  by  declaring  that  "[t]he  child  is  not  the  mere 
creature  of  the  State."  Although  states  may  require  children  to  attend 
school,  requiring  attendance  at  pubhc  schools  only  is  an  infringement 
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of  parents'  constitutional  rights.  Pierce  v.  Society  of  Sisters,  268  U.S. 
510,  45  S.Ct.  571,  69  L.Ed.  1070  (1925). 

The  Supreme  Court  made  an  exception  to  the  general  requirements 
of  state  compulsory  attendance  laws  when  it  considered  the  case  of 
Old  Order  Amish  who  had  been  convicted  of  violating  Wisconsin's 
compulsory  attendance  law.  Because  of  the  order's  sincerely-held  reli- 
gious beliefs,  the  state  could  not  compel  attendance  by  the  Amish 
without  violating  their  First  Amendment  rights. 

Wisconsin's  compulsory  school-attendance  law  required  all  resi- 
dents to  attend  school  until  age  16.  Old  Order  Amish  conducted  their 
own  vocational  and  religious  instruction  of  their  children  until  age  14 
or  15.  Wisconsin  education  officials  sought  compliance  and  convicted 
Amish  parents  of  violating  the  law.  The  evidence  showed  that  the 
Amish  provided  continuing  informal  vocational  education  to  their 
children  designed  to  prepare  them  for  Hfe  in  the  rural  Amish  commu- 
nity. The  parents  sincerely  believed  that  high  school  attendance  was 
contrary  to  Amish  beliefs.  The  Wisconsin  Supreme  Court  reversed  the 
convictions,  and  state  officials  appealed  to  the  U.S.  Supreme  Court. 

The  U.S.  Supreme  Court  tempered  the  general  rule  stated  in  Pierce 
V.  Society  of  Sisters,  see  above,  ruling  that  states  could  require  some 
form  of  school  attendance  of  all  children.  The  Court  stated  that  the 
state's  interest  in  universal  education  needed  to  be  balanced  against 
the  traditional  interests  of  parents  and  the  Free  Exercise  Clause  of  the 
First  Amendment.  The  Supreme  Court  held  that  Wisconsin's  interest 
in  compelling  Amish  children  to  attend  school  after  the  eighth  grade 
was  minimal,  and  accordingly  it  upheld  the  state  supreme  court's  re- 
versal of  the  parents'  criminal  convictions.  The  Court  cautioned  that 
its  holding  was  Hmited  to  children  residing  in  traditionally  discrete  and 
isolated  communities  such  as  the  Amish.  Wisconsin  v.  Yoder,  406  U.S. 
205,  92  S.Ct.  526,  32  L.Ed.2d  15  (1972). 

Although  a  state  may  validly  classify  students  in  its  university  sys- 
tem as  "resident"  and  "nonresident",  the  means  by  which  they  do  so 
is  subject  to  challenge.  In  this  case,  the  Court  struck  down  a  statute 
which  created  an  irrebuttable  presumption  of  nonresidency.  The 
Court  held  that  students  must  be  allowed  to  present  evidence  rebutting 
any  presumption  of  nonresidence. 

Connecticut  required  nonresidents  enrolled  in  the  state's  university 
system  to  pay  tuition  and  other  fees  at  a  higher  rate  than  state  resi- 
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dents.  It  also  created  an  irreversible  and  irrebuttable  statutory  pre- 
sumption that  if  the  legal  address  of  a  student,  if  married,  was  outside 
the  state  at  the  time  of  application  for  admission  or,  if  single,  was 
outside  the  state  at  some  point  during  the  preceding  year,  the  student 
remained  a  nonresident  as  long  as  the  student  remained  enrolled  in 
Connecticut  schools.  Two  students,  one  married,  one  single,  who  were 
both  residents  of  Connecticut,  challenged  the  presumption,  claiming 
that  it  violated  the  Fourteenth  Amendment's  guarantee  of  due  process 
and  equal  protection.  A  three-judge  district  court  panel  upheld  the 
students'  claim  and  the  matter  was  appealed  to  the  U.S.  Supreme 
Court. 

The  Court  held  that  the  Due  Process  Clause  does  not  permit  the 
states  to  deny  a  student  the  opportunity  to  present  evidence  that  the 
student  is  a  bona  fide  resident  of  the  state,  and  thus  entitled  to  in-state 
tuition  rates,  on  the  basis  of  an  irrebuttable  presumption  of  nonresi- 
dence.  Such  a  presumption  is  not  necessarily  true  and  the  state  had 
reasonable  alternatives  in  making  residency  determinations.  Vlandis 
V.  Kline,  412  U.S.  441 ,  93  S.Ct.  2230,  37  L.Ed.2d  63  (1973). 

One  of  the  difficulties  faced  by  students  and  school  officials  seeking 
judicial  resolution  of  disputes  is  the  amount  of  time  it  takes  a  case  to 
move  through  the  court  system.  By  the  time  a  case  reaches  its  final 
appeal,  depending  on  the  nature  of  relief  sought,  there  may  well  be  no 
reason  for  the  court  to  decide  the  issue.  In  these  situations,  the  case  is 
considered  moot  and  dismissed.  In  this  case,  a  student  sought  a  final 
court  order  mandating  admission  to  law  school,  but  by  the  time  the 
case  reached  the  Supreme  Court  it  was  the  eve  of  the  student's  gradua- 
tion. The  Court  dismissed  the  case. 

A  student  applied  for  admission  to  a  state-operated  law  school  in 
Washington.  The  size  of  the  incoming  class  was  limited,  and  the 
school  accepted  less  than  ten  percent  of  those  who  applied.  The  stu- 
dent was  among  those  rejected  by  the  school.  The  student  sued  the 
school,  claiming  that  the  school's  policy  of  giving  favorable  status  to 
certain  minority  students  in  admission  decisions  discriminated  against 
him  on  the  basis  of  his  race  in  violation  of  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment.  The  student  brought  suit  on  behalf  of 
himself  and  not  as  the  representative  of  any  class.  He  sought  an  in- 
junction ordering  the  school  to  admit  him  as  a  member  of  the  first- 
year  class.  A  Washington  state  trial  court  agreed  with  his  claim  and 
granted  the  requested  relief.  The  student  entered  the  school  and  began 
his  legal  studies.  The  Washington  Supreme  Court  reversed  and  held 
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that  the  admissions  policy  did  not  violate  the  Constitution.  By  this 
time,  the  student  was  in  his  second  year. 

The  student  petitioned  the  U.S.  Supreme  Court  for  review  and  re- 
ceived a  stay  of  the  Washington  Supreme  Court's  judgment  pending 
the  final  disposition  of  the  U.S.  Supreme  Court.  When  the  case  was 
finally  argued  before  the  Court,  the  student  was  in  his  final  quarter  of 
law  school  and  the  Court  determined  that  the  question  was  moot.  The 
Court  stated  that  since  the  student  had  only  brought  the  action  for  his 
own  behalf  and  had  already  been  granted  the  relief  he  had  sought,  the 
controversy  between  the  school  and  himself  was  at  an  end.  Further- 
more, there  was  no  immediate  danger  that  the  student  might  be  sub- 
jected to  the  "gauntlet"  of  law  school  admissions  again.  The  Court 
dismissed  the  case.  DeFunis  v.  Odegaard,  416  U.S.  312,  94  S.Ct.  1704, 
40  L.Ed.2d  164(1974). 

Reiterating  the  general  rule  of  Vlandis  v.  Kline  (see  above),  the 
Court,  in  this  case,  held  that  the  right  to  rebut  a  presumption  of  non- 
residence  extends  even  to  aliens  with  visas  living  in-state.  (See  also  Toll 
V.  Moreno^  below.) 

The  University  of  Maryland  granted  "in-state"  tuition  status  only 
to  students  domiciled  in  Maryland,  or,  if  a  student  was  financially 
dependent  on  the  student's  parents,  to  students  whose  parents  were 
domiciled  in  Maryland.  The  university  could  also  deny  in-state  status 
to  individuals  who  did  not  pay  the  full  spectrum  of  Maryland  state 
taxes.  The  university  refused  to  grant  in-state  status  to  a  number  of 
students,  each  of  whom  was  dependent  on  a  parent  who  held  a  "G-4 
visa"  (a  nonimmigrant  visa  granted  to  officers  and  employees  of  inter- 
national treaty  organizations  and  members  of  their  immediate  fam- 
ily). The  university  stated  that  the  holder  of  a  G-4  visa  could  not 
acquire  Maryland  domicile  because  the  holder  was  incapable  of  show- 
ing an  essential  element  of  domicile — the  intent  to  live  permanently  or 
indefinitely  in  Maryland.  After  unsuccessful  appeals  at  the  adminis- 
trative level,  the  students  brought  a  class  action  in  federal  court  seek- 
ing declaratory  and  injunctive  relief.  The  students  alleged  that 
university  policy  violated  the  Equal  Protection  Clause  of  the  Four- 
teenth Amendment.  The  district  court  granted  relief,  stating  that  the 
G-4  visa  could  not  create  an  irrebuttable  presumption  of  nondomicile. 
The  Court  of  Appeals  affirmed. 

On  appeal,  the  Supreme  Court  refused  to  decide  the  matter  and 
certified  the  question  to  Maryland's  highest  court,  the  Maryland 
Court  of  Appeals,  for  a  determination.  The  Court  stated  that  the  case 
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was  controlled  by  the  principles  announced  in  Vlandis  v.  Kline,  above, 
that  when  a  state  purports  to  be  concerned  with  domicile,  it  must 
provide  an  individual  with  the  opportunity  to  present  evidence  bearing 
on  that  issue.  Federal  law  allows  aliens  holding  a  G-4  visa  to  acquire 
domicile  in  the  United  States.  However,  the  question  of  whether  such 
domicile  could  be  acquired  in  Maryland  was  a  question  of  state  law. 
Since  no  controlling  precedent  had  been  decided  by  the  state's  highest 
court,  the  Supreme  Court  decHned  to  rule  and  certified  the  question 
to  the  Maryland  high  court.  Elgin  v.  Moreno,  435  U.S.  647,  98  S.Ct. 
1338,  55  L.Ed.2d  614  (1978). 

The  Fourteenth  Amendment  provides  that  no  state  shall  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the  laws.  The 
Supreme  Court,  in  this  case,  decided  that  this  protection  extended  to 
illegal  aliens  who  sought  to  attend  the  Texas  public  schools. 

In  May,  1975,  the  Texas  legislature  revised  its  education  laws  to 
withhold  from  local  school  districts  any  state  funds  for  the  education 
of  children  who  were  not  legally  admitted  into  the  United  States.  It 
also  authorized  local  school  districts  to  deny  enrollment  in  their  pubhc 
schools  to  children  not  legally  admitted  into  the  country.  The  legisla- 
tion was  challenged  by  numerous  groups.  One  group  filed  a  class 
action  on  behalf  of  certain  school-age  children  of  Mexican  origin  who 
could  not  establish  that  they  had  been  legally  admitted  into  the  United 
States.  The  action  complained  of  the  exclusion  of  the  children  from 
public  school.  A  federal  district  court  enjoined  the  school  district 
from  denying  a  free  education  to  the  children,  and  the  U.S.  Court  of 
Appeals,  Fifth  Circuit,  upheld  the  decision.  The  legislation  was  also 
challenged  by  numerous  other  plaintiffs  whose  cases  were  consoli- 
dated and  heard  as  a  single  action  before  a  federal  district  court.  The 
district  court  held  that  the  law  violated  the  Equal  Protection  Clause  of 
the  Fourteenth  Amendment  and  the  Fifth  Circuit  summarily  af- 
firmed. The  Supreme  Court  consolidated  the  two  cases  and  granted 
review. 

The  state  claimed  that  undocumented  aliens  were  not  persons  within 
the  jurisdiction  of  Texas,  and  that  they,  therefore,  were  not  entitled  to 
equal  protection  of  its  laws.  The  Court  rejected  this  argument,  stating 
that  whatever  an  alien's  status  under  the  immigration  laws,  an  alien  is 
surely  a  person  in  any  sense  of  the  term.  The  term  "within  its  jurisdic- 
tion'' was  meant  as  a  term  of  geographic  location  and  the  Equal  Pro- 
tection Clause  extends  its  protection  to  all  persons  within  a  state, 
whether  citizen  or  stranger.  The  Court  stated  that  the  discrimination 
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contained  in  the  statute  could  not  be  upheld  unless  it  rationally  fur- 
thered some  substantial  goal  of  the  state.  The  Court  stated  that  the 
Texas  statute  imposed  a  lifetime  hardship  on  a  discrete  class  of  chil- 
dren not  accountable  for  their  disabling  status.  The  argument  that  the 
statutory  classification  furthered  the  state's  interest  in  the  state's  lim- 
ited resources  for  education  of  its  lawful  residents  does  not  suffice 
since  there  was  no  evidence  to  show  that  exclusion  of  the  children 
would  improve  the  overall  quality  of  education  in  the  state.  Plyler  v. 
Doe,  457  U.S.  202,  102  S.Ct.  2382,  72  L.Ed.2d  786  (1982). 

Federal  law  supersedes,  or  preempts,  state  law  when  both  deal  with 
the  same  subject  matter  and  the  state  law  attempts  to  impose  burdens 
not  contemplated  by  Congress.  In  the  follow-up  to  Elgin  v.  Moreno 
(above),  the  Court  struck  down  a  university  policy,  which  imposed 
additional  restrictions  on  an  aliens'  right  to  acquire  domicile  in  a  state, 
and  thus  qualify  for  in-state  tuition. 

The  University  of  Maryland's  student  fee  schedule  policy  denied 
students  whose  parents  held  nonimmigrant  alien  visas  (those  visas  is- 
sued to  officers  or  employees  of  certain  international  organizations 
and  their  families)  in-state  status,  even  if  they  were  domiciled  in  the 
state,  thus  denying  them  preferential  fee  and  tuition  schedules.  The 
U.S.  Supreme  Court  found  the  policy  to  be  in  violation  of  the  Supre- 
mecy  Clause  of  the  U.S.  Constitution  which  states,  "This  Constitu- 
tion, and  the  laws  of  the  United  States  which  shall  be  made  in 
Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made, 
under  the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of 
the  Land."  The  Court  stated  that  the  university's  policy  conflicted 
directly  with  the  will  of  Congress  as  expressed  in  the  Immigration  and 
Nationality  Act  of  1952.  In  passing  the  Immigration  and  Nationality 
Act,  Congress  explicitly  decided  not  to  bar  nonimmigrant  aliens  such 
as  these  the  right  to  acquire  domicile  in  the  United  States.  The  univer- 
sity's policy  denying  these  aliens  "in-state"  status,  solely  on  the  basis 
of  their  immigration  status,  amounted  to  an  ancillary  burden  not  con- 
templated by  Congress  in  admitting  them  to  the  United  States.  Thus, 
the  University  of  Maryland's  student  fee  schedule  as  applied  to  these 
aliens  was  held  to  be  unconstitutional.  Toll  v.  Moreno,  458  U.S.  1,  102 
S.Ct.  2977,  73  L.Ed.2d  563  (1982). 


The  Equal  Protection  Clause  of  the  Fourteenth  Amendment  is  not 
violated  when  a  person  is  subjected  to  differential  treatment  under 
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state  law  if  that  differential  treatment  is  rationally  related  to  a  sub- 
stantial state  interest.  In  contrast  to  Plyler  v.  Doe  (above),  the  Court 
here  upheld  a  Texas  statute  limiting  free  school  attendance  to  bona 
fide  residents  of  the  state.  The  statute  was  held  to  advance  the  state's 
substantial  interest  in  assuring  that  state  services  are  enjoyed  only  by 
state  residents. 

The  Texas  Education  Code  permitted  school  districts  to  deny  free 
admission  to  its  pubHc  schools  for  minors  who  lived  apart  from  a 
"parent,  guardian,  or  the  person  having  lawful  control  of  him"  if  the 
minor's  primary  purpose  in  being  in  the  district  was  to  attend  public 
free  schools.  A  minor  left  his  parent's  home  in  Mexico  to  Hve  with  his 
sister  in  a  Texas  town  for  the  purpose  of  attending  school  there.  When 
the  school  district  denied  her  brother's  application  for  tuition-free  ad- 
mission, she  sued  the  state  in  federal  court,  alleging  that  the  law  was 
unconstitutional.  The  district  court  held  for  the  state,  stating  that  the 
state's  interest  in  protecting  and  preserving  the  quality  of  its  educa- 
tional system  and  the  rights  of  its  bona  fide  residents  to  attend  school 
on  a  preferred  tuition  basis  was  legitimate.  The  Court  of  Appeals  af- 
firmed. 

The  Supreme  Court  of  the  United  States  upheld  the  Texas  residency 
requirement.  The  Court  noted  that  a  bona  fide  residence  requirement, 
appropriately  defined  and  uniformly  applied,  furthers  a  substantial 
state  interest  in  assuring  that  services  provided  for  its  residents  are 
enjoyed  only  by  residents.  Such  a  requirement  with  respect  to  attend- 
ance in  public  free  schools  does  not  violate  the  Equal  Protection 
Clause  of  the  Fourteenth  Amendment.  Residence,  said  the  Court, 
generally  requires  both  physical  presence  and  intention  to  remain. 
Here,  Texas  merely  requires  that  as  long  as  the  child  is  not  living  in  the 
district  for  the  sole  purpose  of  attending  school,  he  satisfies  the  statu- 
tory test.  The  Court  held  that  this  was  a  bona  fide  residency  require- 
ment and  that  the  Constitution  permits  a  state  to  restrict  eligibility  for 
tuition-free  education  to  its  bona  fide  residents.  Martinez  v.  Bynum, 
461  U.S.  321,  103  S.Ct.  1838,  75  L.Ed.2d  879  (1983). 


In  the  following  case,  the  Supreme  Court  stated  that  federal  assist- 
ance may  be  based  on  compliance  with  federal  laws.  The  Court  held 
that  a  statute  mandating  compliance  with  the  Selective  Service  Sys- 
tem's requirements  as  a  prerequisite  to  federal  aid  did  not  violate  the 
Fifth  Amendment's  protection  from  self-incrimination  since  no  stu- 
dent is  compelled  to  apply  for  federal  aid. 
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Section  12(0  of  the  Military  Selective  Service  Act  denied  federal 
financial  assistance  under  Title  IV  of  the  Higher  Education  Act  to 
male  students  between  the  ages  of  18  and  26  who  failed  to  register  for 
the  draft.  Applicants  for  assistance  were  required  to  file  a  statement 
with  their  institutions  attesting  to  their  compliance  with  the  Selective 
Service  Act.  A  group  of  students  who  had  not  registered  for  the  draft 
sued  the  selective  service  system  to  enjoin  enforcement  of  §  12(0-  A 
federal  district  court  held  that  the  act  was  a  bill  of  attainder  because  it 
singled  out  an  identifiable  group  that  would  be  ineligible  for  Title  IV 
aid  based  on  their  failure  to  register.  The  district  court  also  held  that 
the  compliance  requirement  violated  the  Fifth  Amendment's  privilege 
against  compelled  self-incrimination. 

On  appeal,  the  Supreme  Court  rejected  the  claims  that  the  law  was  a 
bill  of  attainder,  i.e.  a  law  which  imposes  penalty  without  a  trial,  and 
upheld  the  law.  The  law  clearly  gave  nonregistrants  thirty  days  after 
receiving  notice  that  they  were  ineligible  for  federal  financial  aid  to 
register  for  the  draft  and  thereby  qualify  for  aid.  Furthermore,  the  bill 
of  attainder  prohibition  in  the  Constitution  applies  only  to  statutes 
which  inflict  punishments  on  specified  groups  or  individuals  such  as 
"all  Communists."  The  Court  also  held  that  the  denial  of  aid  based  on 
these  requirements  was  not  "punishment."  The  Court  stated  that  if 
students  wish  to  further  their  education  at  the  expense  of  their  coun- 
try, they  cannot  expect  the  benefits  without  accepting  their  fair  share 
of  governmental  responsibility.  Finally,  the  law  did  not  violate  the 
Fifth  Amendment  because  there  was  nothing  forcing  students  to  apply 
for  federal  aid.  Selective  Service  System  v.  Minnesota  Public  Interest 
Research  Group,  468  U.S.  841,  104  S.Ct.  3348,  82  L.Ed.2d  632 
(1984). 

II.  ESTABLISHMENT  OF  RELIGION  IN  PUBLIC  SCHOOLS 

The  Establishment  Clause  of  the  U.S.  Constitution's  First  Amend- 
ment provides  that  "Congress  shall  make  no  law  respecting  an  estab- 
lishment of  religion."  The  Establishment  Clause  applies  to  all  state 
government  entities,  including  school  districts  and  universities, 
through  the  Fourteenth  Amendment. 

In  Lemon  v.  Kurtzman,  403  U.S.  602,  91  S.Ct.  2105,  29  L.Ed.2d 
745  (1971),  the  U.S.  Supreme  Court  devised  a  three-part  test  which 
has  been  used  in  subsequent  cases  to  determine  if  government  action 
violates  the  Establishment  Clause.  The  Lemon  test  requires  that  1)  a 
government  practice  or  enactment  must  have  a  secular  purpose,  2)  its 
principle  or  primary  effect  must  be  one  that  neither  advances  nor  in- 
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hibits  religion,  and  3)  it  must  not  foster  an  excessive  government  en- 
tanglement with  religion.  Claims  of  Establishment  Clause  violations 
in  public  schools  are  decided  on  the  basis  of  the  Lemon  test.  In  prac- 
tice, however,  courts  have  found  the  test  difficult  to  apply  and  there 
has  been  much  confusion  in  this  regard.  See  "The  Future  of  the 
Lemon  Test,"  Chapter  Two,  Section  III. 

Long  standing  Supreme  Court  doctrine  has  held  that  to  maintain  a 
lawsuit  the  party  bringing  the  action  must  have  suffered  an  injury  of 
some  kind.  Here,  the  Supreme  Court  dismissed  a  constitutional  chal- 
lenge to  a  New  Jersey  statute  since  the  plaintiff  could  show  no  injury. 

A  taxpayer  and  a  parent  sued  their  board  of  education  seeking  a 
declaration  that  a  New  Jersey  statute  providing  for  the  reading,  with- 
out comment,  of  five  verses  from  the  Old  Testament  at  the  opening  of 
each  school  day  was  unconstitutional.  The  Supreme  Court  of  New 
Jersey  held  that  the  statute  did  not  violate  the  Establishment  Clause. 
The  U.S.  Supreme  Court,  however,  dismissed  the  case  without  decid- 
ing the  constitutional  question.  The  Court  stated  that  there  was  no 
assertion  that  either  party  suffered  any  injury.  The  student  could  have 
been  excused  during  Bible  reading,  but  no  such  excuse  was  requested. 
The  Court  also  stated  that  there  was  no  evidence  to  support  a  taxpayer 
grievance.  No  information  was  given  to  support  any  claim  that  Bible 
reading  increased  the  taxpayer's  out-of-pocket  expenses.  Doremus  v. 
Board  of  Education,  342  U.S.  429,  72  S.Ct.  394,  96  L.Ed.2d  475 
(1952). 

In  this  pre'Lemon  decision,  the  Supreme  Court  struck  down  the  use 
of  a  prayer  which  had  been  composed  by  state  officials.  Moving  away 
from  the  dicta  of  Doremus^  which  had  stated  that  where  the  religious 
activity  is  not  mandatory  there  is  no  injury,  the  Court  stated  that  nei- 
ther the  denominational  neutrality  nor  the  lack  of  state  compulsion 
freed  the  prayer  from  the  limitations  of  the  Establishment  Clause. 

A  New  York  board  of  education  directed  the  school  district's  princi- 
pal to  have  a  prayer  read  aloud  by  each  class  in  the  presence  of  a 
teacher  at  the  beginning  of  each  school  day.  This  procedure  was 
adopted  on  the  recommendation  of  the  state  board  of  regents,  an 
agency  established  to  supervise  public  schools  in  the  state.  These  state 
officials  had  composed  the  prayer  and  published  it  as  part  of  their 
"Statement  on  Moral  and  Spiritual  Training  in  the  Schools."  The  par- 
ents of  ten  pupils  sued  in  New  York  state  court  insisting  that  use  of  this 
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official  prayer  in  the  public  schools  was  contrary  to  the  beliefs,  reli- 
gions, and  religious  practices  of  both  themselves  and  their  children. 
They  claimed  that  the  state  action  violated  the  Establishment  Clause 
of  the  First  Amendment.  The  New  York  Court  of  Appeals  upheld  the 
use  of  the  prayer  as  long  as  the  schools  did  not  compel  any  pupil  to 
join  in  the  prayer  over  the  student's  parents'  objections. 

On  appeal,  the  Supreme  Court  held  that  the  practice  was  wholly 
inconsistent  with  the  Establishment  Clause.  The  Court  stated  that 
there  could  be  no  doubt  that  the  classroom  invocation  was  a  religious 
activity.  Neither  the  fact  that  prayer  was  denominationally  neutral  nor 
that  its  observance  was  voluntary  served  to  free  it  from  the  limitations 
of  the  Estabhshment  Clause.  Engel  v.  Vitale,  370  U.S.  421,  82  S.Ct. 
1261,8L.Ed.2d601(1962). 

Following  the  decision  in  Engel  v.  Vitale,  the  Supreme  Court  fur- 
thered the  idea  that  religious  activities  performed  by  school  officials 
violate  the  Establishment  Clause,  even  if  students  are  not  required  to 
take  part.  The  Court,  in  this  case,  struck  down  two  laws  which  re- 
quired scripture  reading  and  prayer  at  the  opening  of  the  school  day. 
In  doing  so,  it  formulated  the  ''primary  purpose  and  effects"  test, 
which  would  later  become  the  first  two  prongs  of  the  Lemon  test. 

Pennsylvania  law  required  that  "[a]t  least  ten  verses  from  the  Holy 
Bible  shall  be  read,  without  comment,  at  the  opening  of  each  public 
school  on  each  school  day.  Any  child  shall  be  excused  from  such  Bible 
reading,  or  attending  such  Bible  reading,  upon  written  request  of  his 
parents  or  guardian."  A  family  sued  to  enjoin  enforcement  of  the  stat- 
ute as  violative  of  the  First  Amendment.  A  three-judge  district  court 
panel  held  that  the  statutes  violated  the  Establishment  Clause  and 
granted  injunctive  rehef.  Similarly,  the  school  commissioner  of  Balti- 
more had  adopted  a  rule  which  mandated  that  at  the  opening  of  the 
school  day  a  chapter  of  the  Bible  or  the  Lord's  Prayer  would  be  read 
without  comment.  The  rule  was  challenged  in  the  Maryland  state 
court  system  which  eventually  reached  the  conclusion  that  the  rule  did 
not  violate  the  First  Amendment. 

On  appeal,  the  Supreme  Court  held  that  both  rules  violated  the 
Establishment  Clause.  The  Court  reiterated  the  premise  of  Engel  v. 
Vitale,  above,  that  neither  the  state  nor  the  federal  government  can 
constitutionally  force  a  person  to  profess  a  belief  or  disbelief  in  any 
religion.  Nor  can  it  pass  laws  which  aid  all  religions  as  against  nonbe- 
lievers.  The  Court  used  a  test,  which  later  was  to  become  the  first  two 
prongs  of  the  Lemon  test.  The  Court  stated  that  the  primary  purpose 
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of  the  state  requirement  that  the  Bible  be  read  or  the  Lord's  Prayer  be 
recited  was  reHgious.  The  Court  also  noted  that  it  was  intended  by  the 
state  to  be  a  religious  ceremony.  The  compulsory  nature  of  the  cere- 
monies was  not  mitigated  by  the  fact  that  students  may  absent  them- 
selves from  the  ceremonies,  for  that  fact  furnishes  no  defense  to  a 
claim  of  unconstitutionality  under  the  Establishment  Clause. 
Abington  School  District  v.  Schempp,  374  U.S.  203,  83  S.Ct.  1560,  10 
L.Ed.2d  844  (1963). 


While  the  Court  will  normally  give  deference  to  the  secular  legisla- 
tive purpose  advanced  by  a  government  body  in  support  of  its  action, 
that  purpose  must  not  be  a  sham.  In  this  case,  the  Court  struck  down 
a  statute  mandating  the  posting  of  the  Ten  Commandments  in  public 
classrooms  despite  the  secular  purpose  advanced  by  the  Kentucky 
legislature. 

A  Kentucky  statute  required  the  posting  of  the  Ten  Command- 
ments, purchased  with  private  contributions,  on  the  wall  of  each  pub- 
lic classroom  in  the  state.  A  group  of  citizens  sought  an  injunction 
against  the  statute's  enforcement  claiming  that  it  violated  the  First 
Amendment's  Establishment  and  Free  Exercise  Clauses.  The  Ken- 
tucky state  courts  upheld  the  statute,  finding  that  its  purpose  was  sec- 
ular, not  religious,  and  that  the  statute  would  neither  advance  nor 
inhibit  any  religion,  nor  involve  the  state  excessively  in  religious  mat- 
ters. 

Utilizing  the  three-part  test  first  announced  in  Lemon  v.  Kurtzman, 
the  U.S.  Supreme  Court  struck  down  the  statute.  The  Court  con- 
cluded that  the  posting  of  the  Ten  Commandments  had  no  secular 
purpose.  Kentucky  state  education  officials  insisted  that  the  statute  in 
question  served  the  secular  purpose  of  teaching  students  the  founda- 
tion of  Western  Civilization  and  the  Common  Law.  The  Court  stated, 
however,  that  the  pre-eminent  purpose  was  plainly  religious  in  nature. 
The  Ten  Commandments  undeniably  came  from  a  religious  text  de- 
spite the  legislative  recitation  of  a  secular  purpose.  The  Court  stated 
that  the  text  here  was  not  integrated  into  a  course  or  study  of  history, 
civilization,  ethics,  or  comparative  religion,  but  simply  posted  to  in- 
duce children  to  read,  meditate  upon,  and  perhaps,  to  venerate  and 
obey  them.  The  Court  also  stated  that  it  made  no  difference  that  the 
cost  of  posting  the  Commandments  was  paid  for  through  private 
funds  and  that  they  were  not  read  aloud.  Stone  v.  Graham,  449  U.S. 
39,  101  S.Ct.  192,  66  L.Ed.2d  199  (1981). 


Sec.  II  ESTABLISHMENT  OF  RELIGION      85 

While  the  Establishment  Clause  prohibits  the  state  from  partaking 
in  or  motivating  religious  activities,  it  does  not  prevent  private  citizens 
from  using  public  facilities  for  religious  purposes.  In  fact,  if  the  public 
body  makes  its  facilities  available  to  the  general  public,  the  Free  Exer- 
cise and  Free  Speech  clauses  of  the  First  Amendment  prohibit  it  from 
excluding  religious  groups  from  using  those  facilities  based  solely  on 
the  religious  nature  of  the  groups.  Here  the  Supreme  Court  struck 
down  a  rule  which  did  just  that. 

The  University  of  Missouri  at  Kansas  City,  a  state  university,  made 
its  facilities  available  for  the  general  use  of  registered  student  groups. 
A  registered  student  religious  group  that  had  previously  received  per- 
mission to  conduct  its  meetings  in  university  facilities  was  informed 
that  it  could  no  longer  do  so  because  of  a  university  regulation  that 
prohibited  use  of  its  facilities  for  the  purposes  of  religious  worship  or 
teaching.  Members  of  the  group  brought  suit,  alleging  that  the  regula- 
tion violated  their  First  Amendment  rights  to  free  exercise  of  religion 
and  freedom  of  speech.  A  U.S.  district  court  upheld  the  school's  regu- 
lation, but  the  U.S.  Court  of  Appeals,  Eighth  Circuit,  reversed  stating 
that  the  regulation  was  discriminatory  against  religious  speech  and 
that  the  Establishment  Clause  does  not  bar  a  policy  of  equal  access  in 
which  facilities  are  open  to  groups  and  speakers  of  all  kinds. 

The  Supreme  Court  agreed  with  the  court  of  appeals'  assessment, 
stating  that  the  university  poHcy  violated  the  fundamental  principle 
that  a  state  regulation  of  speech  must  be  content-neutral.  It  is  obliga- 
tory upon  the  state  to  show  that  the  regulation  is  necessary  to  serve  a 
compelling  state  interest  and  that  it  is  narrowly  drawn  to  achieve  that 
end.  The  state  was  unable  to  do  that  here.  The  state's  interest  in 
achieving  greater  separation  of  church  and  state  than  is  already  en- 
sured under  the  Establishment  Clause  is  not  sufficiently  "compelling" 
to  justify  content-based  discrimination  against  religious  speech  of  the 
student  group  in  question.  Widmar  v.  Vincent,  454  U.S.  263,  102 
S.Ct.  269,  70  L.Ed.2d  400  (1981). 

Recently,  legislatures  have  tried  to  avoid  the  stigmatizing  effect  of 
compulsory  school  prayer  by  enacting  "period  of  silence"  laws,  allow- 
ing students  to  meditate  or  engage  in  voluntary  prayer.  The  Supreme 
Court  has  held,  however,  that  such  laws  are  constitutionally  invalid 
under  the  purpose  and  effect  prongs  of  the  Lemon  test.  In  this  case, 
the  Court  struck  down  two  Alabama  statutes,  stating  that  their  pri- 
mary purpose  had  been  to  affirmatively  reestablish  prayer  in  the  pub- 
lic schools. 
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The  father  of  three  grade  school  children  sued  in  U.S.  district  court 
challenging  the  validity  of  two  Alabama  statutes:  a  1981  statute  that 
allowed  a  period  of  silence  for  "meditation  or  voluntary  prayer";  and 
a  1982  statute  authorizing  teachers  to  lead  "willing  students"  in  a  non- 
sectarian  prayer  composed  by  the  state  legislature.  The  district  court 
declared  that  the  First  Amendment  to  the  U.S.  Constitution  did  not 
prohibit  the  state  of  Alabama  from  establishing  a  state  religion. 

The  father  appealed  to  the  U.S.  Court  of  Appeals,  Fifth  Circuit, 
which  reversed  the  district  court's  ruling  and  held  that  both  statutes 
were  unconstitutional.  The  state  of  Alabama  then  appealed  to  the 
U.S.  Supreme  Court,  which  agreed  to  review  only  that  portion  of  the 
court  of  appeals'  decision  which  invalidated  the  1981  statute  allowing 
"meditation  or  voluntary  prayer."  The  Supreme  Court  reviewed  the 
legislative  history  of  the  1981  statute  and  concluded  that  the  intent  of 
the  Alabama  legislature  was  to  affirmatively  reestablish  prayer  in  the 
public  schools.  The  inclusion  of  the  words  "or  voluntary  prayer"  in 
the  statute  indicated  that  it  had  been  enacted  to  convey  state  approval 
of  a  religious  activity  and  violated  the  first  prong  of  the  Lemon  test 
and  the  First  Amendment  Establishment  Clause.  Wallace  v.  Jaffree, 
All  U.S.  38,  105  S.Ct.  2479,  96  L.Ed.2d  29  (1985). 

In  1987,  the  Court  struck  down  a  Louisiana  statute  which  at- 
tempted to  encourage  the  teaching  of  creation  science  instead  of  the 
theory  of  evolution.  The  statute  violated  the  Establishment  Clause  of 
the  First  Amendment  because  it  had  no  clear  secular  purpose. 

In  1981,  the  Louisiana  legislature  passed  a  statute  called  "Balanced 
Treatment  for  Creation-Science  and  Evolution-Science  in  Public 
School  Instruction."  The  statute  called  for  equal  time  instruction  in 
creation  science  when  evolution  theory  was  taught.  The  statute  speci- 
fied the  development  of  curriculum  guides  and  supplied  research  ser- 
vices for  creation  science  only.  The  statute's  stated  purpose  was  to 
protect  academic  freedom.  A  group  of  Louisiana  parents,  teachers 
and  religious  leaders  challenged  the  act  in  a  federal  district  court, 
claiming  it  violated  the  U.S.  Constitution's  Establishment  Clause. 
They  sought  an  injunction  against  Louisiana  state  education  officials 
and  declaratory  relief.  The  court  ruled  the  statute  unconstitutional 
and  the  state  education  officials  appealed  to  the  U.S.  Court  of  Ap- 
peals, Fifth  Circuit.  The  Appeals  court  affirmed,  ruling  that  the  stat- 
ute did  not  protect  academic  freedom  and  attempted  to  discredit 
evolutionary  theory  by  substituting  religious  instruction  in  the  form 
of  creationism.  The  U.S.  Supreme  Court  agreed  to  hear  the  case. 
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Applying  the  Establishment  Clause  test  first  described  in  Lemon  v. 
Kurtzman,  see  Chapter  Two,  Section  III,  above,  the  Supreme  Court 
held  that  the  statute  failed  to  pass  constitutional  standards.  The  Su- 
preme Court  noted  that  the  statute  called  for  sanctions  against  teach- 
ers who  would  not  teach  creation  science.  It  did  not  further  its  stated 
purpose  of  protecting  academic  freedom,  and  had  no  evident  secular 
purpose.  There  was  no  legitimate  state  interest  in  protecting  a  particu- 
lar religious  view  from  an  antagonistic  scientific  view.  The  statute 
clearly  had  the  purpose  of  advancing  a  religious  doctrine  and  state 
legislators  who  had  enacted  the  statute  were  seeking  to  restructure  the 
state's  public  school  science  curriculum  to  conform  with  the  doctrine. 
Because  the  primary  purpose  of  the  statute  endorsed  a  particular  reli- 
gious doctrine,  it  impermissibly  furthered  religion  in  violation  of  the 
Estabhshment  Clause.  The  Court  affirmed  the  lower  court  decisions. 
Edwards  v.  Aguillard,  482  U.S.  578,  107  S.Ct.  2573,  96  L.Ed.2d  510 
(1987). 

The  U.S.  Supreme  Court  dismissed  the  appeal  of  a  1987  case  involv- 
ing New  Jersey's  "minute  of  silence"  law  for  procedural  reasons, 
without  reaching  the  underlying  substantive  issue.  However,  in  doing 
so  it  let  stand  the  Third  Circuit's  earlier  decision  invalidating  the  law 
as  a  violation  of  the  Establishment  Clause. 

A  1983,  New  Jersey  law  allowed  public  school  teachers  to  hold  a 
one  minute  period  of  silence  at  the  beginning  of  each  school  day.  After 
a  legal  challenge  by  interested  students,  parents  and  teachers,  a  U.S. 
district  court  held  that  the  minute  of  silence  law  violated  the  First 
Amendment.  The  U.S.  Court  of  Appeals,  Third  Circuit,  agreed  with 
the  lower  court,  finding  that  the  law  was  unconstitutional  because  the 
New  Jersey  legislature's  intent  in  passing  the  law  was  to  give  pubHc 
school  students  a  chance  to  pray.  The  Supreme  Court  agreed  to  review 
the  court  of  appeals'  decision. 

The  Supreme  Court  avoided  the  question  of  whether  the  minute  of 
silence  law  violated  the  First  Amendment  and  chose  instead  to  decide 
the  case  on  jurisdictional  grounds.  The  Court  pointed  out  that  after 
the  minute  of  silence  law  was  passed,  the  New  Jersey  Attorney  Gen- 
eral had  declined  to  defend  the  statute  in  federal  court.  This  forced 
New  Jersey  legislative  leaders  to  intervene  in  the  case  to  defend  the 
minute  of  silence  law.  After  the  court  of  appeals  rendered  its  decision 
upholding  the  district  court's  invalidation  of  the  law,  the  legislators 
lost  their  posts,  and  the  new  legislators  refused  to  appeal  the  case.  The 
Supreme  Court's  decision  to  hear  the  case  was  based  upon  an  appeal 
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filed  with  the  Court  by  the  former  legislative  leaders.  After  hearing 
arguments  in  the  case,  the  Supreme  Court  held  that  because  the 
former  legislative  leaders  had  lost  their  posts  they  were  not  entitled  to 
appeal  the  court  of  appeals*  ruling.  Thus  the  Supreme  Court  had  no 
jurisdiction  over  the  case,  requiring  dismissal.  The  Court  declared 
that  despite  the  former  legislative  leaders'  inability  to  pursue  an  ap- 
peal of  the  court  of  appeals'  decision  in  the  case,  that  court's  ruling 
invalidating  the  minute  of  silence  law  would  stand  as  valid  legal  prece- 
dent. Karcher  v.  May,  484  U.S.  72,  108  S.Ct.  388,  98  L.Ed.2d  327 
(1987). 

III.  DUE  PROCESS  AND  EQUAL  PROTECTION 

At  the  center  of  the  American  system  of  law  is  the  notion  that  all 
law  will  be  equally  enforced  and  that  all  persons  subject  to  the  law  will 
be  treated  fairly.  The  equality  of  protection  and  the  elements  of  fair 
play,  known  as  due  process  of  law,  are  guaranteed  by  the  U.S.  Consti- 
tution. The  Fourteenth  Amendment  provides  that  "No  state  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States;  nor  shall  any  State  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  Fifth  Amendment,  similarly,  guarantees  that  the  federal 
government  must  provide  due  process  to  all  citizens. 

The  concept  of  equal  protection  of  the  law  simply  means  that  all 
person  or  classes  of  persons  enjoy  the  same  protection  of  law  given  to 
all  others  similarly  situated.  As  noted  in  the  introductory  material  to 
Section  One  of  this  Chapter,  the  Equal  Protection  Clause  does  not 
mandate  a  program  of  free  education.  However,  once  established  by  a 
state,  such  a  program  must  treat  all  those  similarly  situated  equally.  If 
there  is  disparate  treatment  of  a  class  of  persons,  then  that  treatment 
must  have  some  rational  relationship  to  a  substantial  governmental 
interest  in  order  to  withstand  constitutional  scrutiny. 

In  the  simplest  cases,  due  process  is  accorded  an  individual  when  the 
governmental  body  affords  the  individual  notice  of  the  charges 
against  him  and  an  opportunity  to  respond,  usually  at  an  impartial 
hearing.  There  are  many  variations  and  the  courts  do  not  always  agree 
on  what  constitutes  due  process  of  law. 

As  the  following  case  points  out,  school  districts  have  a  duty  to 
provide  some  form  of  equal  opportunity  to  students  who  do  not  speak 
English.  The  precise  nature  of  this  duty,  however,  is  not  discussed. 
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The  San  Francisco  school  system  was  integrated  in  1971  as  a  result 
of  a  federal  decree.  There  were  nearly  3,000  students  of  Chinese  ances- 
try in  the  school  system  who  did  not  speak  English.  Only  1,000  were 
given  supplemental  courses  in  English.  Chinese  students  brought  a 
class  action  suit  against  the  San  Francisco  school  district  seeking  relief 
against  the  unequal  educational  opportunities.  The  students  did  not 
ask  for  any  specific  form  of  relief.  A  federal  district  court  denied  any 
form  of  relief  and  the  Court  of  Appeals  for  the  Ninth  Circuit  af- 
firmed this  denial. 

On  appeal,  the  U.S.  Supreme  Court  found  that  the  inequality  vio- 
lated §  601  of  the  Civil  Rights  Act  of  1964,  42  U.S.C.  §  20000.  That 
section  prohibits  discrimination  based  "on  the  ground  of  race,  color, 
or  national  origin,"  in  "any  program  or  activity  receiving  Federal  fi- 
nancial assistance."  The  Department  of  Health,  Education  and  Wel- 
fare had  issued  regulations  requiring  school  districts  that  were 
federally  funded  to  rectify  the  language  deficiency  in  order  to  open 
instruction  to  all  students.  Since  the  San  Francisco  school  district  used 
federal  funds,  the  lower  court  judgments  were  reversed.  Lau  v.  Nich- 
ols, 414  U.S.  563,  94  S.Ct.  786,  39  L.Ed.2d  1  (1974). 

In  this  case,  the  Supreme  Court  upheld  disparate  treatment  in  un- 
employment status  between  those  attending  school  in  the  day  and 
those  attending  school  at  night.  The  treatment  bore  a  rational  rela- 
tionship to  the  state's  goal  of  providing  unemployment  benefits  only 
to  those  who  were  not  full-time  students. 

Idaho  law  provided  that  "no  person  shall  be  deemed  to  be  unem- 
ployed while  attending  a  regular  established  school  excluding  night 
school."  A  woman  enrolled  in  summer  school  and  attended  classes 
from  7  a.m.  to  9  a.m.  Monday  through  Friday  prior  to  her  regular  job 
as  a  retail  clerk.  When  she  lost  this  job,  the  Idaho  Department  of 
Employment  held  that  she  was  ineligible  for  state  unemployment  in- 
surance benefits.  She  sued  in  state  court  alleging  that  the  law  violated 
the  Equal  Protection  Clause  of  the  Fourteenth  Amendment.  The 
Idaho  Supreme  Court  agreed,  but  the  U.S.  Supreme  Court  reversed. 

The  Court  stated  that  it  was  rational  for  the  Idaho  legislature  to 
conclude  that  daytime  employment  is  far  more  plentiful  than  night 
work  and,  consequently,  that  attending  school  in  the  daytime  imposes 
a  greater  restriction  upon  obtaining  fulltime  employment  than  does 
attending  night  school.  Moreover,  the  classification  serves  as  a  pre- 
dictable and  convenient  means  for  distinguishing  between  those  who 
are  hkely  to  be  students  primarily  and  parttime  workers  only  second- 
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arily  and  those  who  are  primarily  fulltime  workers  and  students  only 
secondarily.  Idaho  Department  of  Employment  v.  Smith,  434  U.S. 
100,  98  S.Ct.  327,  54  L.Ed.2d  324  (1977). 

While  achieving  a  diverse  student  body  may  be  a  worthy  goal,  the 
means  chosen  to  achieve  that  goal  must  comport  with  the  Equal  Pro- 
tection Clause.  In  this  case,  the  U.S.  Supreme  Court  held  that  a  spe- 
cial admissions  program  which  reserved  close  to  one-sixth  of  the 
available  spots  in  a  medical  school  each  year  for  minority  students, 
was  unnecessary  to  achieve  that  goal  and  violated  the  Equal  Protec- 
tion Clause. 

The  Medical  School  of  the  University  of  California  at  Davis  had 
two  admission  programs  for  its  entering  class  of  100  students.  Under 
the  regular  procedure,  candidates  whose  overall  undergraduate  grade 
point  averages  fell  below  2.5  on  a  scale  of  4.0  were  summarily  re- 
jected. The  special  admissions  policy,  designed  to  assist  minority  or 
other  disadvantaged  applicants,  reserved  16  of  the  100  openings  each 
year  for  medical  school  admission  based  upon  criteria  other  than  that 
used  in  the  general  admissions  program.  Special  admission  applicants 
did  not  need  to  meet  the  2.5  or  better  grade  point  average  of  the  gen- 
eral admission  group  nor  were  their  Medical  College  Admission  Test 
scores  measured  against  general  admission  candidates.  A  white  male 
brought  this  action  to  compel  his  admission  to  medical  school  after  he 
was  twice  rejected  for  admission  even  though  candidates  with  lower 
grade  point  averages  and  lower  test  score  results  were  being  admitted 
under  the  special  admissions  program.  The  plaintiff  alleged  that  the 
special  admissions  excluded  him  from  medical  school  on  the  basis  of 
his  race  in  violation  of  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment,  the  CaUfornia  Constitution,  and  Title  VI  of  the  1964 
Civil  Rights  Act.  Title  VI  of  the  Civil  Rights  Act  provides  that  no 
person  shall  on  the  ground  of  race  or  color  be  excluded  from  partici- 
pating in  any  program  receiving  federal  financial  assistance.  The 
Equal  Protection  Clause  states  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law.  The  CaHfornia 
Supreme  Court  concluded  that  the  special  admissions  program  was 
not  the  least  intrusive  means  of  achieving  the  state's  goals  of  integrat- 
ing the  medical  profession  under  a  strict  scrutiny  standard. 

On  appeal  to  the  U.S.  Supreme  Court,  the  Court  ruled  that  while 
the  goal  of  achieving  a  diverse  student  body  is  sufficiently  compelling 
to  justify  considerations  of  race  in  admissions  decisions  under  some 
circumstances,  the  University  of  California  at  Davis  special  admis- 
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sions  program,  which  foreclosed  consideration  to  persons  such  as  the 
plaintiff,  was  unnecessary  to  achieve  this  compelling  goal  and  was 
therefore  invahd  under  the  Equal  Protection  Clause.  Since  the  school 
could  not  prove  that  the  plaintiff  would  not  have  been  admitted  even 
if  there  had  been  no  special  admissions  program,  the  Court  ordered 
that  he  must  be  admitted  to  medical  school.  Regents  of  the  University 
of  California  v.  Bakke,  438  U.S.  265,  98  S.Ct.  2733,  57  L.Ed.2d  750 
(1978). 

Although  federal  law  or  regulations  may  prohibit  certain  actions,  it 
is  not  always  clear  whether  Congress  intends  to  allow  private  citizens 
to  bring  lawsuits  for  violations  of  those  laws  or  regulations.  Many 
times  a  cessation  of  federal  funding  or  other  punitive  measure  is  in- 
tended to  be  the  sole  remedy  for  violation,  depriving  the  private  citi- 
zen of  standing  to  bring  suit.  In  this  case,  the  Supreme  Court  upheld  a 
woman's  right  to. bring  suit  under  federal  education  law  despite  the 
fact  that  the  law  created  no  express  cause  of  action  in  the  person 
injured. 

Section  901(a)  of  Title  IX  of  the  Education  Amendments  of  1972 
prohibited  any  educational  program  or  activity  receiving  federal  funds 
from  discriminating  on  the  basis  of  sex.  After  being  denied  admission 
to  two  medical  schools,  a  woman  sued  in  federal  court  alleging  that 
she  had  been  excluded  from  participation  in  these  private  university 
programs  on  the  basis  of  her  gender,  and  that  these  universities  were 
receiving  federal  funding  at  the  time  of  this  exclusion.  The  district 
court  granted  the  universities'  motion  to  dismiss  since  Title  IX  did  not 
expressly  authorize  a  private  right  of  action  by  a  person  injured  by  a 
violation  of  §  901.  The  court  also  held  that  no  private  remedy  should 
be  inferred.  The  Court  of  Appeals  for  the  Seventh  Circuit  agreed.  The 
court  of  appeals  concluded  that  Congress  intended  the  remedy  of 
§  902,  which  allowed  termination  of  federal  funding,  to  be  the  exclu- 
sive means  of  enforcement,  and  that  Title  VI  of  the  Civil  Rights  Act  of 
1964,  did  not  include  an  implied  private  cause  of  action. 

On  appeal,  the  U.S.  Supreme  Court  reversed,  holding  that  the 
woman  could  maintain  her  lawsuit  despite  the  lack  of  any  express 
authorization  in  Title  IX.  The  Court  stated  that  before  concluding 
that  Congress  intended  to  make  a  remedy  available  to  a  special  class  of 
litigants  the  following  four  factors  must  be  analyzed:  1)  whether  the 
statute  was  enacted  for  the  benefit  of  a  special  group  of  which  the 
plaintiff  is  a  member;  2)  whether  there  is  any  indication  of  legislative 
intent  to  create  a  private  remedy;  3)  whether  impHcation  of  such  rem- 
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edy  is  consistent  with  the  underlying  purposes  of  the  legislative 
scheme;  4)  whether  implying  a  federal  remedy  is  inappropriate  be- 
cause the  subject  matter  is  basically  a  concern  of  the  states.  The  Court 
stated  that  all  four  factors  were  satisfied  here.  Title  IX  expressly  con- 
ferred a  benefit  on  those  discriminated  against  on  the  basis  of  sex,  and 
the  woman  clearly  fell  into  that  class.  Title  IX  was  patterned  after 
Title  VI  which  had  been  construed  to  create  a  private  remedy.  The 
implication  of  a  private  remedy  was  consistent  with  the  legislative 
scheme  since  it  provided  better  protection  against  discrimination.  And 
since  the  Civil  War,  the  Federal  Government  has  been  the  primary 
protector  of  citizens  from  discrimination  of  any  sort.  Cannon  v.  Uni- 
versity of  Chicago,  441  U.S.  677,  99  S.Ct.  1946,  60  L.Ed.2d  560 
(1979). 

Gender-based  distinctions  in  the  schools  must  pass  constitutional 
scrutiny.  Here,  Justice  Stevens,  sitting  as  a  Circuit  Justice,  found  that 
gender-based  distinctions  in  high-school  sports  are  probably 
justifiable. 

When  an  Illinois  school  district  denied  a  talented  eleven-year-old 
girl  a  try  out  with  the  boys'  basketball  team,  the  girl  filed  suit  in  a  U.S. 
district  court.  The  district  court  ruled  that  the  girl  had  a  constitution- 
ally protected  interest  in  developing  her  skills  to  the  fullest  and  or- 
dered the  school  to  allow  her  the  tryout.  The  school  district  postponed 
the  tryouts  long  enough  to  appeal  the  court  order  to  the  U.S.  Court  of 
Appeals  where  the  order  was  stayed.  The  girl  immediately  filed  a 
counter-appeal  to  the  U.S.  Supreme  Court.  Mr.  Justice  Stevens  of  the 
U.S.  Supreme  Court,  sitting  as  Circuit  Justice,  heard  the  girl's  appeal. 

Justice  Stevens  found  that  the  school  had  implemented  a  gender- 
based  classification  for  contact-sports  eligibility,  a  classification  sug- 
gested by  HEW  guidelines.  He  determined  that  there  was  a  sufficient 
showing  by  the  school  that  the  rule  denying  female  participation  on  an 
all-boys  contact  sports  team  was  probably  justifiable.  Justice  Stevens 
deferred  the  judgment  of  his  colleagues  on  the  Court  of  Appeals 
which  stayed  the  district  court's  order.  His  decision  permitted  the 
school  to  refuse  female  participation  on  an  all-boys'  contact  sports 
team  based  on  the  HEW's  suggested  gender-based  guidelines.  O'Con- 
nor V.  Board  of  Education  of  School  District  23,  449  U.S.  1301,  101 
S.Ct.  72,  66  L.Ed.2d  179  (1980). 

In  contrast  to  the  O'Connor  case,  above,  gender-based  distinctions 
in  academic  fields  will  generally  not  withstand  constitutional  scrutiny. 
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Here,  the  Supreme  Court  held  that  a  Mississippi  University  could  not 
justify  a  policy  which  denied  men  the  opportunity  to  enroll  for  credit. 

The  policy  of  the  Mississippi  University  for  Women,  a  state-sup- 
ported university,  was  to  limit  its  enrollment  to  women.  The  university 
denied  otherwise  qualified  males  the  right  to  enroll  for  credit  in  its 
School  of  Nursing.  One  male,  who  was  denied  admission,  sued  in 
federal  court  claiming  that  the  university's  policy  violated  the  Four- 
teenth Amendment's  Equal  Protection  Clause.  The  lower  federal 
courts  agreed  and  the  school  appealed  to  the  U.S.  Supreme  Court.  In 
the  view  of  the  Supreme  Court,  the  university's  discriminatory  admis- 
sion policy  against  men  was  not  substantially  and  directly  related  to  an 
important  governmental  objective.  The  school  argued  that  women  en- 
rolled in  its  School  of  Nursing  would  be  adversely  affected  by  the 
presence  of  men.  However,  the  record  showed  that  the  nursing  school 
allowed  men  to  attend  classes  in  the  school  as  auditors  thus  fatally 
undermining  the  school's  claim  that  admission  of  men  would  ad- 
versely affect  women  students.  The  Court  held  the  policy  of  the  state 
supported  university,  which  limited  enrollment  to  women,  violated  the 
Equal  Protection  Clause  of  the  Constitution.  Mississippi  University 
for  Women  v.  Hogan,  458  U.S.  718,  102  S.Ct.  3331,  73  L.Ed.2d  1090 
(1982). 

IV.  FREEDOM  OF  SPEECH  AND  RELIGION 

The  First  Amendment  provides  that  Congress  shall  make  no  law 
prohibiting  the  free  exercise  of  rehgion  or  abridging  the  freedom  of 
speech.  These  prohibitions,  Hke  most  other  portions  of  the  Bill  of 
Rights,  have  been  made  applicable  to  the  states  and  state  entities 
through  the  Fourteenth  Amendment.  While  the  language  of  the  First 
Amendment  seems  absolute,  the  Supreme  Court  has  recognized  limits 
to  each  of  these  liberties  when  exercised  in  the  educational  environ- 
ment. 

For  example,  student  speech  is  generally  protected  if  it  does  not 
disrupt  classroom  activities,  infringe  on  the  rights  of  others,  or  endan- 
ger the  health  or  welfare  of  others.  However,  high  school  or  elemen- 
tary school  administrators  may  exercise  prior  restraint  over  student 
publications  if  the  administrator  reasonably  believes  the  publication 
would  disrupt  the  school  environment.  Administrators  may  also  pun- 
ish students  who  engage  in  "offensively  lewd  or  indecent"  speech. 
Likewise,  a  student's  right  to  free  exercise  of  religion  may  also  be  re- 
stricted where  such  restrictions  serve  an  overriding  public  interest. 
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Usually  this  involves  compliance  with  mandatory  attendance  laws  or 
state  health  laws. 

It  has  not  always  been  clear  whether  the  First  Amendment  free 
speech  guarantee  prohibits  the  government  from  compelling  speech 
from  students.  Although  overruled  only  three  years  later,  the  follow- 
ing case  held  that  students  could  be  forced  to  recite  the  pledge  of 
allegiance  despite  religious  objections. 

A  brother  and  sister  were  expelled  from  a  Pennsylvania  school  dis- 
trict for  refusing  to  participate  in  a  pledge  of  allegiance  to  the  national 
flag  as  part  of  a  daily  school  exercise.  The  local  board  of  education 
required  both  teachers  and  pupils  to  participate  in  this  ceremony.  The 
students'  family  was  affihated  with  the  Jehovah's  Witnesses.  The  chil- 
dren had  been  brought  up  to  beheve  that  such  a  gesture  of  respect  for 
the  flag  was  forbidden  by  scripture.  The  children  were  of  an  age  for 
which  Pennsylvania  made  school  attendance  mandatory.  Their  father 
brought  suit,  seeking  to  enjoin  the  authorities  from  continuing  to 
force  participation  in  the  flag  salute  ceremony  as  a  precondition  to  his 
children's  attendance  at  school.  A  federal  district  court  granted  relief 
and  the  U.S.  Court  of  Appeals  for  the  Third  Circuit  affirmed. 

On  appeal,  the  Supreme  Court  reversed.  The  Court  stated  that  al- 
though the  law  could  not  reach  the  affirmative  pursuit  of  one's  con- 
victions and  beliefs,  a  strong  government  should  be  able  to  promote 
some  great  common  good.  The  Court  reasoned  that  the  religious  lib- 
erty which  the  Constitution  protects  has  never  excluded  legislation  of 
general  scope  not  directed  against  doctrinal  loyalties  of  particular 
sects.  National  unity,  the  Court  continued,  is  the  basis  of  national 
security  and  the  legislature  had  the  right  to  select  appropriate  means 
for  its  attainment.  The  Court  stated  that  compelling  students  to  recite 
the  pledge  of  allegiance  presented  a  totally  different  order  of  problem 
from  that  of  the  propriety  of  cleaning  littered  streets  by  limiting  free 
expression  through  the  prohibition  of  distributing  handbills.  Miners- 
ville  School  District  v.  Gobitis,  310  U.S.  586,  60  S.Ct.  1010,  84  L.Ed. 
1375(1940). 

In  this  case,  the  Supreme  Court,  overruling  Minersville  School  Dis- 
trict V.  Gobitis,  accepted  the  notion  that  the  First  Amendment  pro- 
hibits compelled  belief  or  speech. 

Following  the  Supreme  Court's  decision  in  Minersville  School  Dis- 
trict V.  Gobitis,  above,  the  West  Virginia  legislature  amended  its  laws 
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to  require  all  schools  to  teach  courses  on  history,  civics  and  the  state 
and  federal  Constitutions  "for  the  purpose  of  teaching,  fostering,  and 
perpetuating  the  ideals,  principles  and  spirit  of  Americanism,  and  in- 
creasing the  knowledge  of  the  organization  and  machinery  of  the  gov- 
ernment." The  law  also  required  private  schools  to  teach  courses 
"similar  to  those  required  for  the  public  schools."  The  state  board  of 
education  adopted  a  resolution  containing  recitals  taken  largely  from 
the  Gobitis  opinion,  ordering  that  the  salute  of  the  flag  become  "a 
regular  part  of  the  program  of  activities  in  the  public  schools"  and 
that  all  teachers  and  pupils  "shall  be  required  to  participate  in  the 
salute  honoring  the  Nation  represented  by  the  Flag."  Failure  to  salute 
the  flag  was  to  be  considered  an  act  of  insubordination,  to  be  dealt 
with  by  expulsion  until  the  student  complied.  Meanwhile,  the  student 
was  considered  unlawfully  delinquent.  A  group  of  Jehovah's  Wit- 
nesses brought  suit  in  federal  district  court  seeking  an  injunction  to 
prevent  enforcement  of  the  statute  against  them.  They  claimed  that 
the  law  and  regulations  were  an  unconstitutional  denial  of  religious 
freedom,  freedom  of  speech,  and  equal  protection.  The  district  court 
restrained  enforcement  of  the  statute. 

On  direct  appeal  to  the  U.S.  Supreme  Court,  the  Court  held  that 
the  law  exceeded  the  Hmitations  of  the  First  Amendment.  As  a  result, 
the  Court  overruled  its  three  year  old  decision  in  Minersville  School 
District  v.  Gobitis.  The  Court  stated  that  while  the  state  may  teach 
history  and  the  organization  of  government,  which  may  inspire  patri- 
otism, it  may  not  compel  students  to  declare  a  belief.  The  Court  stated 
that  the  Fourteenth  Amendment,  as  applied  to  the  states,  protects  the 
citizen  against  the  state  itself  and  all  its  creatures— boards  of  educa- 
tion not  excepted.  The  means  chosen  by  the  board  of  education  and 
the  state  of  West  Virginia  to  achieve  national  unity  were  impermissi- 
ble. "If  there  is  any  fixed  star  in  our  constitutional  constellation,  it  is 
that  no  official,  high  or  petty,  can  prescribe  what  shall  be  orthodox  in 
politics,  nationaHsm,  religion,  or  other  matters  of  opinion  or  force 
citizens  to  confess  by  word  or  act  their  faith  therein."  West  Virginia 
Board  of  Education  v.  Barnette,  319  U.S.  624,  63  S.Ct.  1178,  87 
L.Ed.  1628(1943). 

In  order  for  the  state  to  justify  prohibition  of  a  particular  expres- 
sion of  opinion  in  the  schools,  it  must  show  that  the  expression  would 
materially  interfere  with  the  requirements  of  appropriate  school  disci- 
pline or  school  operation.  Here,  students'  expressive  act  of  wearing 
black  armbands  in  protesting  the  Vietnam  War,  could  not  be  re- 
strained by  school  officials. 
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In  December  1965,  a  group  of  adults  and  high  school  students  deter- 
mined to  publicize  their  objections  to  the  hostilities  in  Vietnam  and 
their  support  for  a  truce  wore  black  armbands  during  the  holiday  sea- 
son and  fasted  on  December  16  and  New  Year's  Eve.  Three  students 
and  their  parents  had  previously  engaged  in  similar  activities  and  they 
decided  to  participate  in  this  program.  The  principals  of  the  Des 
Moines  schools  became  aware  of  the  plan  and  adopted  a  policy  that 
any  student  wearing  an  armband  to  school  would  be  asked  to  remove 
it,  and  if  he  refused  he  would  be  suspended  until  he  returned  without 
the  armband.  The  three  students  wore  their  armbands  and  were  all 
suspended  until  they  agreed  to  come  back  without  the  armbands. 
They  did  not  return  to  school  until  the  planned  protest  period  had 
ended.  The  students  sued  the  school  district  under  42  U.S.C.  §  1983 
for  an  injunction  restraining  school  officials  from  disciplining  the  stu- 
dents and  for  nominal  damages.  A  federal  district  court  dismissed  the 
complaint  and  the  Eighth  Circuit  Court  of  Appeals  summarily  af- 
firmed. 

On  appeal  to  the  U.S.  Supreme  Court,  the  decision  was  reversed 
and  remanded.  The  Court  stated  that  neither  students  nor  teachers 
shed  their  constitutional  rights  to  freedom  of  speech  or  expression  at 
the  schoolhouse  gate.  In  order  for  the  state  to  justify  prohibition  of  a 
particular  expression  of  opinion,  it  must  be  able  to  show  something 
more  than  a  mere  desire  to  avoid  the  discomfort  and  unpleasantness 
that  always  accompany  an  unpopular  viewpoint.  Where  there  is  no 
evidence  that  an  expression  would  materially  interfere  with  the  re- 
quirements of  appropriate  discipline  in  the  operation  of  the  school, 
the  prohibition  cannot  be  sustained.  The  expressive  act  of  wearing 
black  armbands  did  not  interrupt  school  activities,  nor  intrude  in 
school  affairs  or  the  lives  of  others.  The  Court  stated  that  the  Consti- 
tution did  not  permit  school  officials  to  deny  this  form  of  expression. 
Tinker  v.  Des  Moines  Community  School  District,  393  U.S.  503,  89 
S.Ct.  733,  21  L.Ed.2d  733  (1969). 


Under  the  Fourteenth  Amendment's  Equal  Protection  Clause,  there 
may  be  legitimate  reasons  why  the  government  may  subject  similar 
activities  to  differential  treatment.  However,  that  differential  treat- 
ment must  be  supported  by  an  appropriate  governmental  interest.  In 
this  case,  the  Court  struck  down  a  statute  which  allowed  peaceful  la- 
bor picketing  within  150  feet  of  a  school,  but  forbade  other  peaceful 
picketing  because  there  was  no  appropriate  governmental  interest  in 
denying  expression  of  "less  favored  views." 
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A  federal  postal  employee  picketed  Jones  Commercial  High  School 
in  Chicago  for  seven  months.  During  school  hours  and  usually  by 
himself,  he  would  walk  the  pubHc  sidewalk  adjoining  the  school  carry- 
ing a  sign  which  read:  "Jones  High  School  practices  black  discrimina- 
tion. Jones  High  School  has  a  black  quota."  His  picketing  was  always 
peaceful,  orderly  and  quiet.  After  seven  months,  the  city  of  Chicago 
posted  an  ordinance  prohibiting  picketing  within  150  feet  of  any 
school  building  while  the  school  was  in  session  and  one-half  hour  be- 
fore and  after  the  school  was  in  session.  The  ordinance  did  not  apply 
to  peaceful  picketing  of  any  school  involved  in  a  labor  dispute.  As  a 
result  of  the  ordinance,  the  postman  voluntarily  ceased  his  picketing. 
He  sued,  seeking  injunctive  reHef  claiming  that  the  ordinance  violated 
the  First  Amendment  by  punishing  protected  free  speech  and  the 
Fourteenth  Amendment  by  exempting  only  peaceful  labor  picketing. 
A  federal  district  court  dismissed  the  complaint  and  the  U.S.  Court  of 
Appeals,  Seventh  Circuit  reversed  holding  that  the  ordinance  was 
overbroad  and  patently  unconstitutional.  The  Supreme  Court  granted 
certiorari. 

The  Court  held  that  the  ordinance  was  unconstitutional  since  it 
made  an  impermissible  distinction  between  labor  picketing  and  other 
peaceful  picketing,  in  violation  of  the  Fourteenth  Amendment's  Equal 
Protection  Clause.  The  Court  stated  that  there  was  not  an  appropriate 
governmental  interest  suitably  furthered  by  the  differential  treatment. 
Government  may  not  grant  the  use  of  a  forum  to  people  whose  views 
it  finds  acceptable,  but  deny  use  to  those  wishing  to  express  less  fa- 
vored views.  Since  the  ordinance  focused  on  the  subject  matter  of  the 
picketing,  rather  than  its  time,  place  and  manner  it  was  unconstitu- 
tional. Police  Department  of  Chicago  v.  Mosley,  408  U.S.  92,  92 
S.Ct.  2286,  33  L.Ed.2d  212  (1972). 

Content-based  regulation  of  speech  implicates  both  the  free  speech 
guarantee  of  the  First  Amendment,  and  the  Equal  Protection  Clause 
of  the  Fourteenth  Amendment.  In  general,  such  regulations  will  not 
withstand  constitutional  scrutiny,  although  content-neutral  regula- 
tions may. 

A  protestor  was  convicted  for  his  part  in  a  demonstration  outside  a 
senior  high  school  in  Illinois.  The  protest  had  been  organized  when 
school  administrators  took  no  action  on  grievances  of  black  students 
at  the  school.  Approximately  200  people  gathered  for  the  demonstra- 
tion. The  protestor's  brother  and  twin  sisters  attended  the  school. 
Forty  demonstrators  were  arrested  and  charged  with  violating  two  city 
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ordinances  which  prohibited  picketing  within  150  feet  of  any  school 
and  making  noise  which  disrupts  a  school  session.  The  protestor 
claimed  that  the  ordinances  were  unconstitutionally  vague  and  over- 
broad. The  Supreme  Court  of  Illinois  disagreed  and  the  protestor  ap- 
pealed to  the  U.S.  Supreme  Court. 

The  Court  held  that  the  antipicketing  ordinance  was  unconstitu- 
tional, but  that  the  antinoise  ordinance  was  valid.  The  Court  noted 
that  the  antipicketing  ordinance  was  virtually  identical  to  the  one  in- 
validated as  violative  of  equal  protection  in  Police  Department  of  Chi- 
cago V.  Mosley,  see  above,  and  was  likewise  invalid.  The  Court  stated, 
however,  that  the  antinoise  ordinance  was  not  vague  since,  with  fair 
warning,  it  prohibits  only  actual,  imminent  and  wilful  interference 
with  normal  school  activity.  The  ordinance  is  not  overbroad  since  it 
does  not  infringe  on  the  free  speech  rights  of  the  protestor  since  it  only 
prohibits  activity  disruptive  of  class  work.  Grayned  v.  City  of  Rock- 
ford,  408  U.S.  104,  92  S.Ct.  2294,  33  L.Ed.2d  222  (1972). 


In  the  following  case,  the  Supreme  Court  held  that  students'  rights 
to  freedom  of  association  may  not  be  disregarded.  Nor  may  those 
rights  be  limited  solely  on  the  basis  of  the  philosophy  underlying  the 
students'  desire  to  associate. 

A  group  of  students  desired  to  form  a  local  chapter  of  Students  for 
a  Democratic  Society  (SDS)  at  a  state-supported  college.  They  were, 
however,  denied  recognition  as  a  campus  organization.  Recognition 
would  have  allowed  the  student  organization  to  use  campus  facilities 
for  meetings  and  to  use  the  campus  bulletin  board  and  school  newspa- 
per. The  president  had  denied  recognition  because  he  was  not  satisfied 
that  the  group  was  independent  of  the  national  SDS,  which  he  con- 
cluded had  a  philosophy  of  disruption  and  violence  in  conflict  with 
the  college's  declaration  of  student  rights.  The  students  sued  for  de- 
claratory and  injunctive  relief.  The  district  court  first  ordered  an  addi- 
tional administrative  hearing,  at  which  the  college  president 
reaffirmed  his  prior  decision.  The  district  court  then  held  that  the 
students  had  failed  to  show  that  they  could  function  independently  of 
the  national  SDS  and  that  the  college's  refusal  to  recognize  the  group, 
in  light  of  the  disruptive  and  violent  nature  of  the  national  organiza- 
tion, was  justifiable.  The  Court  of  Appeals  for  the  Second  Circuit 
affirmed,  stating  that  the  students  had  failed  to  avail  themselves  of 
the  due  process  of  law  accorded  to  them  and  had  failed  to  meet  their 
burden  of  complying  with  the  prevailing  standards  for  recognition. 
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The  Supreme  Court  held  that  the  lower  courts  erred  in  disregarding 
the  First  Amendment  interest  in  freedom  of  association  that  the  stu- 
dents had  in  furthering  their  personal  beliefs.  It  also  held  that  assum- 
ing the  burden  was  on  the  students  to  show  entitlement  to  recognition 
rather  than  on  the  president  to  justify  nonrecognition  was  also  in  er- 
ror. The  Court  stated  that  insofar  as  the  denial  of  recognition  was 
based  on  the  group's  affihation  with  the  national  SDS,  or  as  a  result  of 
disagreement  with  the  group's  philosophy,  the  president's  decision  vio- 
lated the  students'  First  Amendment  rights.  A  proper  basis  for  non- 
recognition  might  have  been  that  the  group  refused  to  comply  with  a 
rule  requiring  them  to  abide  by  reasonable  campus  regulations.  Since 
it  was  not  clear  that  the  college  had  such  a  rule,  and  whether  the  stu- 
dents intended  to  observe  it,  the  case  was  remanded  to  the  district 
court  for  resolution.  Healy  v.  James,  408  U.S.  169,  92  S.Ct.  2338,  33 
L.Ed.2d  266  (1972). 


Following  the  ruling  in  Healy  v.  James,  above,  the  Supreme  Court 
held  that,  at  the  collegiate  level,  the  conduct  of  students  and  the  dis- 
semination of  ideas — no  matter  how  offensive,  could  not  be  curtailed 
based  solely  on  the  "conventions  of  decency." 

A  graduate  student  at  the  University  of  Missouri  was  expelled  for 
distributing  on  campus  a  newspaper  which  allegedly  violated  the  by- 
laws of  the  university's  curators  since  it  contained  forms  of  "indecent 
speech."  The  newspaper  was  found  objectionable  for  two  reasons. 
First,  on  the  front  cover  was  a  political  cartoon  of  poHcemen  raping 
the  Statue  of  Liberty  and  the  Goddess  of  Justice  with  a  caption  that 
read  "...  with  Liberty  and  Justice  for  All."  Secondly,  the  issue  con- 
tained an  article  entitled  "Mother  Fucker  Acquitted,"  which  discussed 
the  trial  and  acquittal  on  an  assault  charge  of  a  New  York  youth.  The 
expelled  student  sued  the  university  in  a  federal  district  court,  alleging 
that  the  university's  action  was  improperly  premised  on  activities  pro- 
tected by  the  First  Amendment.  The  district  court  denied  relief,  and 
the  Eighth  Circuit  Court  of  Appeals  affirmed. 

On  appeal,  the  U.S.  Supreme  Court,  in  a  per  curiam  opinion,  held 
that  the  student  should  be  reinstated.  The  Court  stated  that  while  a 
university  has  an  undoubted  perogative  to  enforce  reasonable  rules 
governing  student  conduct,  it  is  not  immune  from  the  sweep  of  the 
First  Amendment.  The  Court  continued  that  Healy  v.  Jones,  above, 
makes  it  clear  that  the  mere  dissemination  of  ideas — no  matter  how 
offensive  to  good  taste — may  not  be  shut  off  in  the  name  of  "conven- 
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tions  of  decency"  alone.  Popish  v.  University  of  Missouri,  410  U.S. 
667,  93  S.Ct.  1 197,  35  L.Ed.2d  618  (1973). 

One  of  the  difficulties  inherent  in  litigating  student  free  speech  is- 
sues is  that  by  the  time  a  lawsuit  works  its  way  through  the  system,  any 
relief  the  Court  might  grant  would  be  moot  since  the  students  involved 
will  have  graduated.  In  this  case,  a  group  of  students  sought  a  perma- 
nent injunction  forbidding  school  officials  from  blocking  distribution 
of  a  student  newspaper.  By  the  time  the  case  reached  the  Supreme 
Court  j  the  students  had  all  graduated  and  the  case  was  moot. 

A  group  of  six  students  brought  suit  against  the  Indianapolis  Board 
of  School  Commissioners.  The  students  had  been  involved  in  the  pub- 
Hcation  and  distribution  of  a  student  newspaper,  and  they  alleged  that 
certain  of  the  rules  and  regulations  of  the  board  interfered  with  their 
First  and  Fourteenth  Amendment  rights.  They  prevailed  on  the  merits 
of  their  action  at  the  district  court  level  and  the  Court  of  Appeals 
affirmed.  By  the  time  the  action  reached  the  Supreme  Court,  however, 
all  the  students  had  graduated  from  the  Indianapolis  school  system. 
The  Supreme  Court,  therefore,  held  that  the  case  was  moot  and  dis- 
missed the  action.  The  Court  also  ordered  the  district  court  to  vacate 
its  judgment  granting  a  permanent  injunction  against  the  board  since 
it  was  uncertain  who  the  injunction  was  meant  to  protect.  Board  of 
School  Commissioners  v.  Jacobs,  420  U.S.  128,  95  S.Ct.  848,  43 
L.Ed.2d74(1975). 

In  the  following  case,  the  U.S.  Supreme  Court  recognized  that  the 
right  to  receive  information  and  ideas  is  an  ''inherent  corollary  of  the 
rights  of  free  speech  and  press"  embodied  in  the  First  Amendment. 
Thus,  a  decision  to  remove  books  from  a  school  library  is  unconstitu- 
tional if  it  is  motivated  by  school  officials'  intent  to  deny  students 
access  to  ideas  with  which  the  school  officials  disagree. 

A  local  board  of  education  ordered  certain  books,  which  it  charac- 
terized as  "anti- American,  anti-Christian,  and  anti-Semtic  [sic]  and 
just  plain  filthy,"  to  be  removed  from  high  school  and  junior  high 
school  libraries.  A  group  of  students  brought  an  action  for  injunctive 
and  declaratory  rehef  under  42  U.S. C.  §  1983  against  the  board  and 
board  members,  alleging  that  the  board's  action  violated  their  First 
Amendment  rights.  The  district  court  granted  summary  judgment  to 
the  school  board.  The  Court  of  Appeals  reversed  and  ordered  a  trial 


Sec.  IV  FREEDOM  OF  SPEECH  AND  RELIGION     101 

on  the  merits  of  the  student's  claim.  On  appeal,  the  Supreme  Court 
affirmed  the  court  of  appeals'  decision. 

The  Court  stated  that  the  First  Amendment  imposes  limitations 
upon  a  local  school  board's  exercise  of  its  discretion  to  remove  books 
from  school  Ubraries.  While  a  local  school  board  must  have  broad 
discretion  in  the  management  of  school  affairs,  such  discretion  must 
be  exercised  in  a  manner  that  comports  with  the  transcendent  impera- 
tives of  the  First  Amendment.  Although  the  board  may  have  absolute 
discretion  in  the  area  of  curriculum,  that  absolute  discretion  does  not 
extend  into  the  school  library  and  the  "regime  of  voluntary  inquiry 
that  there  holds  sway."  Since  a  genuine  issue  surrounded  the  board's 
exclusion  of  the  books  removed,  the  students'  claims  would  be  re- 
manded for  a  trial.  Board  of  Education  v.  Pico,  457  U.S.  853,  102 
S.Ct.  2799,  73  L.Ed.2d  435  (1982). 

While  students  may  have  the  right  to  advocate  unpopular  view- 
points, the  U.S.  Supreme  Court  has  ruled  that  students  may  be  pun- 
ished for  engaging  in  lewd  or  indecent  speech.  Here,  the  Court  upheld 
the  suspension  of  a  student  whose  use  of  sexual  innuendo  was  said  to 
have  violated  legitimate  standards  of  civil  and  mature  conduct. 

A  male  high  school  student  in  Bethel,  Washington,  delivered  a 
speech  nominating  a  fellow  student  for  elective  student  office  before 
an  assembly  of  over  600  peers,  many  of  whom  were  fourteen-year- 
olds.  All  students  were  required  to  attend  the  assembly  as  part  of  the 
school's  self-government  program.  In  his  nominating  speech,  the  stu- 
dent referred  to  his  candidate  in  terms  of  an  elaborate,  exphcit  sexual 
metaphor,  despite  having  been  warned  in  advance  by  two  teachers  not 
to  deliver  it.  During  the  speech  a  counselor  observed  students'  reac- 
tions, which  included  laughter,  graphic  sexual  gestures,  hooting,  be- 
wilderment and  embarrassment.  Further,  a  teacher  reported  that  she 
had  to  use  class  time  the  next  day  to  discuss  the  speech.  The  morning 
after  the  assembly,  the  student  was  called  into  the  assistant  principal's 
office  and  notified  that  he  had  violated  a  school  rule  prohibiting  ob- 
scene language  or  gestures.  When  he  admitted  to  the  assistant  princi- 
pal that  he  had  dehberately  used  sexual  innuendo  in  his  speech,  he  was 
informed  that  he  would  be  suspended  for  three  days  and  that  his  name 
would  be  removed  from  the  Hst  of  candidates  for  student  speaker  at 
graduation. 

The  student  brought  suit  against  the  school  in  a  U.S.  district  court, 
claiming  that  his  First  Amendment  right  to  freedom  of  speech  had 
been  violated.  The  district  court  agreed  and  awarded  him  $278  as 
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compensation  for  deprivation  of  his  constitutional  rights  (since  he 
served  two  days  of  his  suspension)  and  $12,750  in  litigation  costs  and 
attorney's  fees.  The  Court  also  ordered  the  school  district  to  allow  the 
student  to  speak  at  graduation.  The  U.S.  Court  of  Appeals,  Ninth 
Circuit,  rejected  the  school  district's  appeal  and  held  that  the  district 
had  failed  to  prove  that  the  speech  had  interfered  with  or  disrupted  the 
educational  environment.  On  further  appeal  by  the  school  district,  the 
U.S.  Supreme  Court  ruled  that  while  public  school  students  have  the 
right  to  advocate  unpopular  and  controversial  views  in  school,  that 
right  must  be  balanced  against  the  schools'  interest  in  teaching  socially 
appropriate  behavior.  A  public  school,  as  an  instrument  of  the  state, 
may  legitimately  establish  standards  of  civil  and  mature  conduct.  The 
Court  observed  that  such  standards  would  be  difficult  to  convey  in  a 
school  which  tolerated  the  "lewd,  indecent  and  offensive"  speech  and 
conduct  which  the  student  in  this  case  exhibited.  Bethel  School  Dis- 
trict V.  Fraser,  478  U.S.  675,  106  S.Ct.  3159,  92  L.Ed.2d  549  (1986). 


In  the  following  case,  a  high  school  religious  group  asked  the  fed- 
eral courts  to  determine  whether  they  could  pray  on  school  grounds. 
Following  a  favorable  result  in  the  district  court,  the  school  board, 
with  the  exception  of  a  single  member,  voted  to  allow  the  students  to 
pray  on  school  grounds.  The  U.S.  Supreme  Court  held  that  the  single 
board  member  lacked  standing  to  appeal  the  district  court's  decision. 

A  group  of  high  school  students  formed  a  club  called  "Petros"  for 
the  purpose  of  promoting  "spiritual  growth  and  positive  attitudes"  in 
the  lives  of  its  members.  The  group  asked  the  principal  of  their  high 
school  for  permission  to  meet  on  school  premises  during  student  activ- 
ity periods  scheduled  during  regular  school  days.  The  principal  al- 
lowed the  group  to  hold  an  organizational  meeting  which  was 
attended  by  approximately  forty- five  students.  At  the  meeting,  stu- 
dents prayed  and  read  passages  of  Scripture.  The  principal  then  in- 
formed the  group  that  they  could  not  hold  any  further  meetings  until 
he  had  discussed  the  matter  with  the  school  superintendent,  who  de- 
nied the  group  permission  after  discussions  with  the  school  district's 
attorney.  The  students  then  sued,  alleging  that  the  refusal  to  allow  the 
group  to  meet  on  the  same  basis  as  other  student  groups  because  of  its 
religious  activities  violated  the  First  Amendment.  A  federal  district 
court  held  for  the  students  and  the  school  district  took  no  appeal. 
Thereafter,  the  school  district  allowed  the  student  meetings  as  re- 
quested. A  member  of  the  school  board  did  appeal,  however.  No  one 
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questioned  his  standing  to  appeal,  and  the  Court  of  Appeals  for  the 
Third  Circuit  held  in  his  favor. 

On  appeal,  the  Supreme  Court  held  that  the  board  member  had  no 
standing  to  appeal  in  his  individual  capacity,  and  therefore  the  Court 
of  Appeals  had  no  jurisdiction  to  hear  his  appeal.  Although  the  law- 
suit was  brought  against  the  board,  there  was  nothing  else  in  the  com- 
plaint or  record  to  indicate  that  relief  was  sought  or  awarded  against 
any  school  board  member  in  his  individual  capacity.  The  board  mem- 
ber had  no  personal  stake  in  the  outcome  of  the  litigation.  The  Su- 
preme Court  thus  vacated  the  Court  of  Appeals'  judgment  and  or- 
dered the  case  dismissed  for  lack  of  jurisdiction.  Bender  v.  William- 
sport  Area  School  District,  475  U.S.  534,  106  S.Ct.  1326,  89  L.Ed.2d 
501  (1986). 

Although  students  do  not  relinquish  their  free  speech  rights  while 
attending  school,  high  school  or  elementary  school  administrators 
may  exercise  prior  restraint  over  student  publications  if  a  reasonable 
basis  exists  for  the  belief  that  a  publication  would  materially  disrupt 
class  work,  involve  substantial  disorder  or  invade  the  rights  of  others. 
In  this  case,  the  Supreme  Court  held  that  since  a  school  newspaper 
was  not  an  open  forum  for  voicing  student  speech  the  principal's  dele- 
tion of  two  articles  was  reasonable. 

This  case  involved  a  Missouri  high  school  student  newspaper.  The 
school's  principal  objected  to  two  articles  dealing  with  pregnancy  and 
divorce  which  had  been  prepared  for  publication  in  the  paper.  Because 
the  principal  believed  that  there  was  no  time  to  edit  the  articles  as  the 
end  of  the  school  year  was  at  hand,  he  deleted  the  two  pages  on  which 
the  articles  appeared.  Former  high  school  students  who  were  members 
of  the  newspaper's  staff  filed  a  lawsuit  against  the  school  district  and 
school  officials  alleging  that  their  First  Amendment  rights  were  vio- 
lated when  the  pages  were  removed  from  the  newspaper  before  publi- 
cation. A  U.S.  district  court  ruled  in  favor  of  the  school  district.  The 
U.S.  Court  of  Appeals,  Eighth  Circuit,  reversed,  holding  that  the 
newspaper  was  a  public  forum  "intended  to  be  and  operated  as  a  con- 
duit for  student  viewpoint."  The  school  district  filed  for  review  by  the 
U.S.  Supreme  Court,  which  agreed  to  hear  the  case. 

The  U.S.  Supreme  Court  noted  that  school  facilities,  including 
school  sponsored  newspapers,  become  public  forums  only  if  school 
authorities  have  intentionally  opened  those  facilities  for  indiscrimi- 
nate use  by  either  the  general  public  "or  by  some  segment  of  the  pub- 
lic, such  as  student  organizations."  The  Court  determined  that  since 
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the  school  district  allowed  a  large  amount  of  control  by  the  journalism 
teacher  and  the  principal,  it  had  not  intentionally  opened  the  newspa- 
per as  a  public  forum  for  indiscriminate  use  in  voicing  student  speech. 
The  Court  determined  that  school  officials  can  exercise  "editorial 
control  over  the  style  and  content  of  student  speech  in  school-spon- 
sored expressive  activities  so  long  as  their  actions  are  reasonably  re- 
lated to  legitimate  [educational]  concerns."  The  Court  ruled  that  the 
principal's  conclusion  that  the  pregnancy  and  divorce  articles  were  not 
suitable  for  publication  could  not  be  rejected  as  unreasonable.  Be- 
cause his  decision  to  delete  the  two  full  pages  from  the  newspaper  was 
reasonable  under  the  circumstances,  no  violation  of  the  First  Amend- 
ment had  occurred.  The  Supreme  Court  ruled  in  favor  of  the  school 
district  and  its  officials.  Hazelwood  School  Dist.  v.  Kuhlmeier,  484 
U.S.  261,  108  S.Ct.  562,  98  L.Ed.2d  592  (1988). 

V.  STUDENT  DISCIPLINE 

School  districts  and  colleges  have  the  power  to  control  student  be- 
havior through  the  use  of  disciplinary  suspensions  and  expulsions. 
This  power,  however,  must  be  wielded  so  that  the  students  affected  are 
accorded  their  constitutional  rights  to  due  process.  Failure  to  follow 
due  process  requirements  can  lead  to  reversals  of  the  suspensions  or 
expulsions,  expunging  of  records  or  proceedings  from  student  files, 
lawsuits  seeking  damages  against  school  districts,  and  lawsuits  against 
school  board  members  individually.  School  districts  and  colleges  have 
greater  control,  however,  in  the  area  of  academic  suspensions  and  ex- 
pulsions, which  are  rarely  disturbed  by  the  courts,  so  long  as  they  are 
based  on  legitimate  academic  reasons  and  state  and  local  laws  or  rules. 
Many  states  specifically  allow  the  use  of  reasonable  physical  force  by 
school  authorities  to  restrain  unruly  students,  to  correct  unacceptable 
behavior  and  to  maintain  the  order  necessary  to  conduct  an  educa- 
tional program.  Some  states,  however,  specifically  prohibit  corporal 
punishment.  Where  state  law  permits,  courts  generally  uphold  the  rea- 
sonable application  of  punishment  and  have  been  reluctant  to  find 
that  such  punishment  violated  student  due  process  rights. 

The  U.S.  Supreme  Court  has  ruled  that  under  the  Fourth  Amend- 
ment to  the  U.S.  Constitution,  searches  of  students  by  school  officials 
need  not  adhere  to  the  strict  standard  of  "probable  cause"  imposed 
upon  law  enforcement  officers.  Rather,  the  legality  of  searches  will 
depend  upon  the  "reasonableness"  of  the  search  in  light  of  all  the 
circumstances.  There  must  be  reasonable  grounds  to  believe  that  the 
search  will  reveal  a  violation  of  school  rules  or  produce  evidence  of 
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unlawful  activity.  The  states  remain  free  to  provide  greater  protection 
for  students,  as  Louisiana  and  California  have  done. 


In  Goss  V.  Lopez,  the  U.S.  Supreme  Court  affirmed  the  constitu- 
tional rights  of  suspended  students  to  due  process  through  notice  and 
hearing. 

Ohio  law  authorized  pubHc  school  principals  to  suspend  students 
for  misconduct  for  up  to  ten  days  without  a  hearing.  Several  students 
who  had  participated  in  wide-spread  demonstrations  in  the  school  sys- 
tem were  suspended.  Their  suspensions  were  handed  down  without  the 
benefit  of  a  hearing,  as  authorized  by  state  law.  The  students  brought 
a  class  action  against  the  school  officials,  seeking  a  declaration  that 
the  Ohio  law  permitting  suspensions  without  hearings  was  unconstitu- 
tional. The  district  court  held  that  the  students  had  been  denied  due 
process  of  law  because  of  the  nature  of  the  suspensions  and  that  the 
Ohio  law  was  unconstitutional. 

On  appeal  to  the  Supreme  Court,  the  Court  held  that  students  fac- 
ing temporary  suspension  from  public  schools  have  a  property  and 
liberty  interest  that  qualify  for  protection  under  the  Due  Process 
Clause.  Having  chosen  to  extend  the  right  of  an  education  to  the  stu- 
dents, a  state  may  not  withdraw  that  right  on  grounds  of  misconduct, 
absent  fundamentally  fair  procedures  to  determine  whether  miscon- 
duct has  occurred.  Students  faced  with  such  potential  losses  of  liberty 
must  be  given  oral  or  written  notice  of  the  charges  against  them  along 
with  the  opportunity  at  a  hearing  to  present  their  version  of  what 
happened.  Recognizing  that  circumstances  often  do  not  allow  time  for 
adequate  procedures  prior  to  suspension,  the  Court  stated  that,  at  the 
very  least,  proper  notice  and  hearing  should  be  given  as  soon  after  the 
suspension  as  is  practicable.  The  Court  also  stated  that  if  a  student  is 
threatened  with  suspension  longer  than  ten  days,  more  elaborate  safe- 
guards might  be  necessary.  Goss  v.  Lopez,  419  U.S.  565,  95  S.Ct.  729, 
42L.Ed.2d725(1975). 

Title  42  of  the  United  States  Code,  §  1983,  provides  that  every  per- 
son who  acts  under  the  authority  of  statute,  regulation,  ordinance  or 
custom  of  any  state  to  deprive  another  person's  rights  under  the  Con- 
stitution or  laws  of  the  United  States,  shall  be  subject  to  liability  for 
that  action.  The  statute  speaks  absolutely.  Supreme  Court  doctrine 
does  not.  In  the  following  case,  the  Supreme  Court  decided  that 
school  officials  would  be  immune  from  liability  under  §  1983  unless 
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the  officials  reasonably  knew  that  the  action  in  question  would  violate 
the  student's  rights,  or  the  action  was  done  with  malicious  intent. 

A  group  of  Arkansas  high  school  students  "spiked"  the  soft  drink 
punch  being  served  at  a  school  function.  When  their  actions  were  un- 
covered several  days  later  the  students  admitted  their  prank  to  a 
teacher  and  the  principal.  The  principal  suspended  the  students  for  a 
two-week  period  subject  to  the  decision  of  the  school  board.  The 
board  met  and  conferred  and  obtained  additional  information  from 
sources  other  than  the  students  involved.  The  board  then  expelled  the 
students  from  school  for  the  balance  of  the  semester,  a  period  of  ap- 
proximately three  months.  The  students  brought  a  suit  in  a  federal 
district  court  asking  for  damages.  The  district  court  ruled  the  board 
had  not  acted  with  malice;  hence  the  board  could  not  be  held  liable  in 
damages.  On  appeal,  the  Court  of  Appeals  overturned  the  district 
court  decision  holding  that  "specific  intent  to  harm  .  .  .  was  not  a 
requirement  for  the  recovery  of  damages"  but  that  the  students  need 
only  show  the  board  did  not,  in  light  of  the  circumstances,  act  in  good 
faith.  The  case  went  before  the  U.S.  Supreme  Court  where  it  was 
ultimately  remanded  to  the  Court  of  Appeals  to  settle  questions  of 
evidence. 

The  question  before  the  Supreme  Court  was  the  extent  to  which 
immunity  from  liability  would  be  granted  school  administrators  in 
matters  arising  from  their  official  duties.  The  Supreme  Court  ruled 
that  common  law  traditions  and  strong  public  policy  extend  a  quali- 
fied good  faith  immunity  from  liability  for  damages  under  the  Civil 
Rights  Act  to  school  board  members.  But  absolute  immunity  would 
not  be  justified  since  there  would  be  no  remedy  for  students  subjected 
to  intentional  or  otherwise  inexcusable  deprivations.  The  Supreme 
Court  stated  that  in  the  specific  context  of  school  discipline,  a  school 
board  member  is  not  immune  from  liability  for  damages  under  §  1983 
of  the  Civil  Rights  Act  if  that  member  knew,  or  reasonably  should 
have  known,  that  the  action  the  member  took  within  the  sphere  of 
official  responsibility  would  violate  the  constitutional  rights  of  the 
student  affected,  or  if  the  member  took  the  action  with  the  malicious 
intention  to  cause  a  deprivation  of  constitutional  rights  or  other  injury 
to  the  student.  Wood  v.  Strickland,  420  U.S.  308,  95  S.Ct.  992,  43 
L.Ed.2d  214  (1975). 

Many  states  specifically  allow  the  use  of  physical  force  by  school 
authorities  to  restrain  unruly  students,  correct  unacceptable  behavior, 
and  maintain  order.  Some  states,  however,  also  specifically  prohibit 


Sec.  V  STUDENT  DISCIPLINE     107 

corporal  punishment.  Where  state  law  permits,  courts  generally  up- 
hold the  reasonable  application  of  punishment  and  have  been  reluc- 
tant to  find  that  such  punishment  violates  student  rights.  In  the 
following  case,  the  Supreme  Court  held  that  corporal  punishment  in 
the  public  schools  is  not  subject  to  the  Eighth  Amendment's  prohibi- 
tion of  "cruel  and  unusual  punishment."  The  Court  also  held  that 
students  were  not  entitled  to  a  hearing  before  beatings  were 
administered. 

During  the  1970-71  school  year  many  of  the  237  schools  in  Dade 
County,  Florida,  used  corporal  punishment  as  a  means  of  maintaining 
discipline.  This  was  permissible  under  Florida  law  and  local  school 
board  regulations.  Two  students  who  had  been  subjected  to  the  pun- 
ishment sued  the  school  district  both  for  individual  damages  and  in- 
junctive relief  in  federal  district  court.  The  students  claimed  that  the 
beatings  violated  the  Eighth  Amendment's  prohibition  of  cruel  and 
unusual  punishment.  One  student  had  been  beaten  so  severely  that  he 
missed  eleven  days  of  school.  The  other  lost  the  use  of  his  arm  for  a 
week.  The  district  court  dismissed  the  complaint.  The  United  States 
Court  of  Appeals,  Fifth  Circuit,  reversed,  but  upon  rehearing,  af- 
firmed the  district  court's  decision.  The  U.S.  Supreme  Court  then 
granted  review. 

The  Supreme  Court  held  that  the  Eighth  Amendment's  Cruel  and 
Unusual  Punishment  Clause  did  not  apply  to  disciplinary  corporal 
punishment  in  the  public  schools.  The  Court  stated  that  the  Eighth 
Amendment  was  intended  to  protect  accused  criminals,  not  students. 
The  Court  stated  that  the  openness  of  the  public  school  and  its  super- 
vision by  the  community  afford  significant  safeguards  against  the 
kind  of  abuses  from  which  the  Eighth  Amendment  protects  convicted 
criminals.  The  Court  also  held  that  the  Due  Process  Clause  of  the 
Fourteenth  Amendment  did  not  require  notice  and  hearing  prior  to 
the  imposition  of  corporal  punishment.  Imposing  this  burden  would 
significantly  intrude  into  the  area  of  educational  responsibility.  Ingra- 
ham  V.  Wright,  430  U.S.  651,  97  S.Ct.  1401,  51  L.Ed.2d  711  (1977). 

In  this  case,  the  U.S.  Supreme  Court  held  that  compensation  for  a 
denial  of  procedural  due  process  should  be  only  nominal  damages. 
Absent  a  showing  of  actual  injury  caused  by  the  denial  of  due  process, 
the  students  were  to  recover  only  a  single  dollar,  since  constitutional 
rights  have  no  value  in  and  of  themselves.  See  Memphis  Community 
School  District  v.  Stachura,  Chapter  Four,  Section  IV  for  a  similar 
ruling  involving  a  teacher's  lawsuit  for  his  suspension. 
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Two  students  in  Chicago  in  separate  schools  and  circumstances  were 
each  given  20  day  suspensions  for  alleged  violations  of  school  rules. 
One  student  had  been  accused  of  smoking  marijuana  and  the  other  of 
displaying  symbols  indicating  gang  membership.  Both  were  suspended 
without  an  adjudicatory  hearing.  Both  brought  lawsuits  against 
school  officials  under  §  1983  of  the  Civil  Rights  Act  of  1871  contend- 
ing they  had  been  deprived  of  procedural  due  process  in  their  suspen- 
sions. The  United  States  Court  of  Appeals,  Seventh  Circuit,  held  that 
even  if  the  suspensions  were  justified,  the  students  would  be  entitled 
to  substantial  nonpunitive  damages,  without  proof  of  actual  injury 
simply  because  they  had  been  denied  procedural  due  process. 

The  Supreme  Court  of  the  United  States  reversed  this  decision  and 
held  that  while  procedural  due  process  is  an  absolute  right  because  of 
its  importance  to  organized  society,  a  denial  of  procedural  due  process 
should  be  actionable  for  nominal  damages  only,  absent  proof  of  ac- 
tual injury.  The  recovery  of  substantial  damages  must  be  based  on 
proof  of  actual  injury.  The  Court  rejected  the  argument  that  substan- 
tial damages  should  be  recoverable  for  presumed  injuries  resulting 
from  procedural  due  process  deficiencies.  Further,  the  Court  rejected 
the  students'  claim  that  constitutional  rights  are  of  value  in  and  of 
themselves  and  that  recoveries  for  such  presumed  injuries  would  deter 
violations  of  constitutional  rights.  The  Court  held  that  if  on  remand 
the  district  court  determined  the  suspensions  were  justified,  the  stu- 
dents would  nevertheless  be  entitled  to  recover  nominal  damages  not 
to  exceed  one  dollar  for  violations  of  their  procedural  due  process 
rights.  Carey  V,  Piphus,  435  U.S.  247,  98  S.Ct.  1042,  55  L.Ed.2d  252 
(1978). 

Unlike  dismissals  for  disciplinary  reasons,  dismissals  for  academic 
reasons  do  not  require  the  procedural  rigors  as  set  down  in  Goss  v. 
Lopez,  above.  School  officials  have  a  broader  discretion  in  dealing 
with  academic  expulsions  and  suspensions  than  in  disciplinary 
matters. 

The  academic  performance  of  students  at  the  University  of  Mis- 
souri-Kansas City  Medical  School  was  assessed  periodically  by  the 
Council  of  Evaluation,  a  faculty-student  body  with  the  power  to  rec- 
ommend probation  or  dismissal  subject  to  approval  by  a  faculty  com- 
mittee and  the  Dean.  Several  faculty  members  expressed 
dissatisfaction  with  the  performance  of  a  medical  student.  As  a  result, 
the  Council  of  Evaluation  recommended  that  she  be  advanced  to  her 
final  year  on  a  probationary  status.  Faculty  complaints  continued. 
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and  the  Council  warned  the  student  that  absent  "radical  improve- 
ment," she  would  be  dismissed.  She  was  allowed  to  take  a  set  of  oral 
and  practical  examinations  as  an  "appeal"  from  the  Council's  deci- 
sion. The  student  spent  a  substantial  portion  of  time  with  seven  prac- 
ticing physicians  who  supervised  the  examinations.  Two  recommended 
that  she  be  allowed  to  graduate.  Two  recommended  that  she  be 
dropped  immediately  from  the  school.  The  remaining  three  recom- 
mended that  she  not  be  allowed  to  graduate  in  June  and  be  continued 
on  probation  pending  further  reports  of  her  progress.  Subsequent  re- 
ports regarding  the  student  were  negative  and  she  was  dropped  from 
the  program  following  the  Council's  recommendation.  The  student 
sued,  alleging  that  she  had  not  been  accorded  due  process  prior  to  her 
dismissal.  The  district  court  determined  that  the  student  had  been  af- 
forded all  due  process  rights.  The  U.S.  Court  of  Appeals,  Eighth  Cir- 
cuit, reversed. 

On  appeal  to  the  Supreme  Court,  the  Court  held  that  the  student 
had  been  given  due  process  as  guaranteed  by  the  Fourteenth  Amend- 
ment. The  procedures  leading  to  the  student's  dismissal,  under  which 
the  student  was  fully  informed  of  faculty  dissatisfaction  with  her  pro- 
gress, and  the  consequent  threat  to  the  student's  graduation  and  con- 
tinued enrollment  did  not  violate  the  Fourteenth  Amendment.  As 
stated  in  Goss  v.  Lopez,  dismissals  for  academic  reasons  do  not  neces- 
sitate a  hearing  before  the  school's  decision-making  body.  Board  of 
Curators  v.  Horowitz,  435  U.S.  78,  98  S.Ct.  948,  55  L.Ed.2d  124 
(1978). 

In  Wood  V.  Strickland,  above,  the  U.S.  Supreme  Court  held  that 
"section  1983  of  42  U.S.C.  does  not  extend  the  right  to  relitigate  in 
federal  court  evidentiary  questions  arising  in  school  disciplinary  pro- 
ceedings or  the  proper  construction  of  school  regulations."  In  this 
case,  the  Supreme  Court  ruled  that  federal  courts  may  not  construe 
school  regulations  differently  from  the  school  board's  construction. 

A  tenth  grade  Arkansas  student  left  the  school  grounds,  consumed 
alcohol  and  returned  to  school  intoxicated.  He  was  immediately  sus- 
pended from  school  pending  a  board  hearing  at  which  he  was  ex- 
pelled. School  regulations  provided  for  suspension  or  expulsion  of  any 
student  for  good  cause,  including  use  or  possession  of  alcoholic  bever- 
ages or  drugs.  A  subsequent  section  mandated  expulsion  for  students 
using  or  under  the  influence  of  drugs  or  controlled  substances.  His 
parents  sued  for  injunctive  relief  which  was  granted  by  a  federal  dis- 
trict court  and  later  upheld  by  the  U.S.  Court  of  Appeals,  Eighth 
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Circuit.  The  district  court  and  the  Court  of  Appeals  held  that  he 
school  board  had  acted  under  the  regulation  section  mandating  expul- 
sion but  held  the  expulsion  violative  of  substantive  due  process  since 
the  student  had  not  used  drugs  but  only  alcohol.  For  this  reason  the 
lower  courts  held  the  student  had  been  unfairly  suspended. 

On  appeal  to  the  U.S.  Supreme  Court,  however,  the  school  board's 
decision  was  upheld.  The  Court  ruled  that  it  was  not  within  the  pur- 
view of  the  district  court  or  the  Court  of  Appeals  to  substitute  their 
own  view  of  the  facts  for  that  of  the  school  board's.  The  school  board 
clearly  had  the  authority  to  suspend  the  student  for  consuming  alco- 
hol. It  was  not  for  the  lower  federal  courts  to  determine  that  the  board 
acted  under  other  sections  when  the  expulsion  was  made.  Board  of 
Education  of  Rogers  v.  McCluskey,  458  U.S.  966,  103  S.Ct.  3469,  73 
L.Ed.2d  1273  (1982). 


Schools  and  universities  are  generally  given  a  great  deal  of  latitude 
by  courts  in  making  academic  decisions.  Their  choices,  however,  must 
have  some  rational  basis  and  may  not  be  arbitrary.  Here,  the  Supreme 
Court  upheld  a  university's  decision  to  dismiss  a  student  from  an  ad- 
vanced academic  program  based  on  poor  performance. 

A  student  was  enrolled  in  the  University  of  Michigan's  "Inteflex" 
program,  which  is  a  special  six-year  course  of  study  leading  to  both  an 
undergraduate  and  medical  degree.  The  student  struggled  with  the 
curriculum  for  six  years,  completing  only  four  years'  worth  of  study 
and  barely  achieving  minimal  competence.  Because  he  was  given  a 
grade  of  "incomplete"  in  several  important  classes  and  was  forced  to 
delay  taking  his  examinations,  he  was  placed  on  an  irregular  program. 
Finally,  he  completed  the  four  years  of  basic  study  necessary  to  take 
the  NBME  Part  I,  a  test  administered  by  the  National  Board  of  Medi- 
cal Examiners  which  is  a  prerequisite  to  the  final  two  years  of  study 
under  the  Inteflex  program.  Unfortunately,  the  student  failed  the 
exam,  receiving  the  lowest  score  ever  in  the  brief  history  of  the  In- 
teflex program.  The  university's  medical  school  executive  board  re- 
viewed the  student's  academic  career  and  decided  to  drop  him  from 
registration  in  the  program,  and  further  denied  his  request  that  he  be 
allowed  to  retake  NBME  Part  I.  The  executive  board  was  not  swayed 
by  arguments  that  his  failure  on  the  exam  was  due  to  his  mother's 
heart  attack  18  months  previously,  the  excessive  amount  of  time  he 
had  spent  on  an  essay  contest  which  he  had  entered,  and  his  breakup 
with  his  girlfriend.  The  student  brought  suit  in  federal  court  claiming 
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breach  of  contract  under  state  law  and  also  alleging  a  violation  of  his 
due  process  rights  under  the  U.S.  Constitution. 

At  trial,  the  evidence  showed  that  the  university  had  established  a 
practice  of  allowing  students  who  had  failed  the  NBME  Part  I  to  re- 
take the  test  one,  two,  three,  or  even  four  times.  The  student  here  was 
the  only  person  ever  refused  permission  to  retake  the  test.  The  district 
court  ruled  against  him  on  the  contract  claim  and  further  held  that  his 
dismissal  was  not  violative  of  the  Due  Process  Clause.  The  U.S.  Court 
of  Appeals,  Sixth  Circuit,  reversed  and  held  that  the  student  had  pos- 
sessed a  property  interest  in  his  continued  participation  in  the  Intef  lex 
program,  and  that  the  university  had  arbitrarily  deprived  him  of  that 
property  interest  by  singling  him  out  as  the  only  student  ever  denied 
permission  to  retake  the  NBME  Part  I. 

The  U.S.  Supreme  Court  unanimously  reversed  the  Court  of  Ap- 
peals' decision  and  reinstated  the  district  court's  ruling  against  the 
student.  The  Due  Process  Clause  was  not  offended  because  the  univer- 
sity's liberal  retesting  custom  gave  rise  to  no  state  law  entitlement  to 
retake  NBME  Part  I.  Furthermore,  the  university  had  based  its  deci- 
sion to  dismiss  the  student  upon  careful,  clear  and  conscientious  delib- 
eration which  took  his  entire  academic  career  into  account.  The 
university  had  acted  in  good  faith.  The  Supreme  Court  further  ob- 
served that  the  discretion  to  determine,  on  academic  grounds,  who 
may  be  admitted  to  study  is  one  of  the  *four  essential  freedoms'  of  a 
university.  The  Court  thus  held  that  the  Due  Process  Clause  was  not 
violated  by  the  student's  dismissal.  Regents  of  the  University  of  Michi- 
gan V.  Ewing,  474  U.S.  214,  106  S.Ct.  507,  88  L.Ed.2d  523  (1985). 

The  Fourth  Amendment  protects  the  people  from  unreasonable 
governmental  search  and  seizure.  What  is  unreasonable,  however,  is 
dependent  upon  who  is  conducting  the  search  and  the  context  in  which 
the  search  is  being  carried  out.  Police  have  to  meet  the  probable  cause 
standard  in  conducting  their  searches.  In  the  following  case,  the  Su- 
preme Court  held  school  officials  to  a  lower  standard  than  probable 
cause,  ruling  that  a  search  by  school  officials  need  only  be  reasonable 
at  its  inception  and  its  scope  may  not  exceed  that  which  is  necessary 
under  the  circumstances. 

A  teacher  at  a  New  Jersey  high  school  found  two  girls  smoking  in 
the  lavatory  in  violation  of  school  rules.  She  brought  them  to  the  as- 
sistant vice  principal's  office  where  one  of  the  girls  admitted  to  smok- 
ing in  the  lavatory.  However,  the  other  denied  even  being  a  smoker. 
The  assistant  vice  principal  then  asked  the  latter  girl  to  come  to  his 
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private  office  where  he  opened  her  purse  and  found  a  pack  of  ciga- 
rettes. As  he  reached  for  them  he  noticed  rolling  papers  and  decided  to 
thoroughly  search  the  entire  purse.  He  found  marijuana,  a  pipe, 
empty  plastic  bags,  a  substantial  number  of  one  dollar  bills  and  a  list 
of  "people  who  owe  me  money."  He  then  turned  her  over  to  the  po- 
lice. A  juvenile  court  hearing  was  held  and  the  girl  was  adjudged  de- 
Hnquent.  She  appealed  the  juvenile  court's  determination,  contending 
that  her  constitutional  rights  had  been  violated  by  the  search  of  her 
purse.  She  argued  that  the  evidence  against  her  obtained  in  the  search 
should  have  been  excluded  from  the  juvenile  court  proceeding. 

The  U.S.  Supreme  Court  held  that  the  search  did  not  violate  the 
Fourth  Amendment  prohibition  against  unreasonable  search  and  sei- 
zure. The  Court  stated:  "The  legality  of  a  search  of  a  student  should 
depend  simply  on  the  reasonableness,  under  all  the  circumstances,  of 
the  search."  Two  considerations  are  relevant  in  determining  the  rea- 
sonableness of  a  search.  First,  the  search  must  be  justified  initially  by 
reasonable  suspicion.  Second,  the  scope  and  conduct  of  the  search 
must  be  reasonably  related  to  the  circumstances  which  gave  rise  to  the 
search,  and  school  officials  must  take  into  account  the  student's  age, 
sex  and  the  nature  of  the  offense.  The  Court  upheld  the  search  of  the 
student  in  this  case  because  the  initial  search  for  cigarettes  was  sup- 
ported by  reasonable  suspicion.  The  discovery  of  the  rolling  papers 
then  justified  the  further  searching  of  the  purse  since  such  papers  are 
commonly  used  to  roll  marijuana  cigarettes.  The  "reasonableness" 
standard  was  met  by  school  officials  in  these  circumstances  and  thus 
the  evidence  against  the  girl  was  properly  obtained.  New  Jersey  v. 
TL,0. ,  469  U.S.  325,  105  S.Ct.  733,  83  L.Ed.2d  720  (1985). 


The  Education  of  the  Handicapped  Act  (EHA)  requires  that  prior 
written  notice  of  any  proposed  change  in  placement  of  a  handicapped 
child  must  be  given  to  the  parents  of  the  child.  If  the  parents  wish  to 
contest  the  change  in  placement,  a  hearing  must  be  granted.  The  EHA 
further  requires  that  during  the  pendency  of  such  review  proceedings, 
the  child  is  to  remain  in  the  then  current  educational  placement. 
Whether  suspension  or  expulsion  of  handicapped  students  from 
school  constitutes  a  "change  in  placement"  for  purposes  of  the  EHA 
is  an  issue  which  had  been  presented  before  the  court.  The  U.S.  Su- 
preme Court  clarified  the  issue  in  Honig  v.  Doe.  Indefinite  suspen- 
sions violate  the  "stay  put"  provisions  of  the  EHA.  Suspensions  up  to 
ten  days  do  not  constitute  a  change  in  placement.  The  Court  left  intact 
the  principle  that  where  a  student's  misbehavior  is  caused  by  his  or  her 
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handicap,  any  attempt  to  expel  the  student  from  school  will  be  turned 
aside. 

Two  emotionally  disturbed  children  in  California  were  given  five 
day  suspensions  from  school  for  misbehavior  which  included  destroy- 
ing school  property  and  making  sexual  comments  to  other  students. 
Pursuant  to  state  law,  the  suspensions  were  continued  indefinitely 
during  the  pendency  of  expulsion  proceedings.  The  students  sued  the 
school  district  in  U.S.  district  court  contesting  the  extended  suspen- 
sions on  the  ground  that  they  violated  the  "stay  put"  provision  of  the 
EHA  which  provides  that  a  student  must  be  kept  in  his  or  her  "then 
current"  educational  placement  during  the  pendency  of  proceedings 
which  contemplate  a  change  in  placement.  The  district  court  issued  an 
injunction  preventing  the  expulsion  of  any  handicapped  student  for 
misbehavior  which  arises  from  the  student's  handicap  and  the  school 
district  appealed. 

The  U.S.  Court  of  Appeals,  Ninth  Circuit,  determined  that  the  in- 
definite suspensions  constituted  a  prohibited  "change  in  placement" 
under  the  EHA  and  that  no  "dangerousness"  exception  existed  in  the 
EHAs  "stay  put"  provision.  It  ruled  that  indefinite  suspensions  aris- 
ing out  of  their  disabilities  violated  the  EHA.  The  court  of  appeals 
also  ruled,  however,  that  fixed  suspensions  of  up  to  thirty  school  days 
did  not  constitute  a  "change  in  placement."  It  determined  that  a  state 
must  provide  services  directly  to  a  disabled  child  when  a  local  school 
district  fails  to  do  so.  The  California  Superintendent  of  Pubhc  In- 
struction filed  for  a  review  by  the  U.S.  Supreme  Court  on  the  issues  of 
whether  a  dangerousness  exception  existed  to  the  "stay  put"  provision 
and  whether  the  state  had  to  provide  services  directly  when  a  local 
school  district  failed  to  do  so. 

The  Supreme  Court  declared  that  the  intended  purpose  of  the  "stay 
put"  provision  was  to  prevent  schools  from  changing  a  child's  educa- 
tional placement  over  his  or  her  parents'  objection  until  all  review 
proceedings  were  completed.  While  the  EHA  provided  for  interim 
placements  where  parents  and  school  officials  were  able  to  agree  on 
one,  no  emergency  exception  for  dangerous  students  was  included. 
The  Court  concluded  that  it  was  "not  at  liberty  to  engraft  onto  the 
[EHA]  an  exception  Congress  chose  not  to  create."  The  Court  went  on 
to  say  that  where  a  disabled  student  poses  an  immediate  threat  to  the 
safety  of  others,  school  officials  may  temporarily  suspend  him  or  her 
for  up  to  ten  school  days.  The  Court  held  that  this  authority  insured 
1)  that  school  officials  can  protect  the  safety  of  others  by  removing 
dangerous  students,  2)  that  school  officials  can  seek  a  review  of  the 
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student's  placement  and  try  to  persuade  the  student's  parents  to  agree 
to  an  interim  placement,  and  3)  that  school  officials  can  seek  court 
rulings  to  exclude  students  whose  parents  "adamantly  refuse  to  permit 
any  change  in  placement."  School  officials  could  seek  such  a  court 
order  without  exhausting  the  EHA's  administrative  remedies  "only  by 
showing  that  maintaining  the  child  in  his  or  her  current  placement  is 
substantially  likely  to  result  in  injury  either  to  himself  or  herself,  or  to 
others."  The  Court  therefore  affirmed  the  court  of  appeals'  decision 
that  indefinite  suspensions  violated  the  "stay  put"  provision  of  the 
EHA.  It  modified  that  court's  decision  on  fixed  suspensions  by  hold- 
ing that  suspensions  up  to  ten  rather  than  up  to  thirty  days  did  not 
constitute  a  change  in  placement.  The  Court  also  upheld  the  court  of 
appeals'  decision  that  states  could  be  required  to  provide  services  di- 
rectly to  disabled  students  where  a  local  school  district  fails  to  do  so. 
Honig  V.  Doe,  484  U.S.  305,  108  S.Ct.  592,  98  L.Ed.2d  686  (1988). 
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1.  LOYALTY  OATHS  AND  ACADEMIC  FREEDOM 

The  cases  in  this  section  trace  the  response  of  public  employees  to 
government  policies  which  became  common  during  the  Cold  War 
years,  when  many  local  governments  required  their  employees  to  take 
loyalty  oaths  and  disavow  any  Community  Party  affiliation.  In  a  1950 
case,  the  Court  ruled  that  such  restrictions  on  new  public  employees 
were  permissible  as  an  exercise  of  legislative  standards  on  employee 
competency. 

In  1941,  the  California  legislature  amended  the  city  of  Los  Angeles 
charter  to  disquahfy  from  public  employment  any  public  employee  or 
official  who  had  taught  or  advocated  the  violent  overthrow  of  the 
government  during  the  previous  five  years.  In  accordance  with  the 
charter,  the  city  then  passed  an  ordinance  requiring  all  city  officers 
and  employees  to  take  an  oath  swearing  that  they  had  not  and  would 
not  become  members  of  the  Communist  Party,  nor  advocate  the  vio- 
lent overthrow  of  the  government.  The  ordinance  also  required  that 
employees  execute  affidavits  swearing  that  they  had  never  been  Com- 
munist Party  members,  or  if  they  had  been,  certifying  the  dates  during 
which  they  were  members. 

After  they  were  discharged  for  refusing  to  execute  affidavits  or 
refusing  to  take  oaths,  a  group  of  civil  service  employees  sued  the  city 
board  in  a  California  trial  court  for  reinstatement  and  unpaid  salaries. 
They  attacked  the  ordinance,  claiming  that  it  violated  Article  I,  §  10 
of  the  Constitution,  which  prohibits  states  from  passing  bills  of  attain- 
der and  ex  post  facto  laws.  In  addition,  the  group  alleged  that  the 
ordinance  deprived  them  of  freedom  of  speech  and  assembly,  and  the 
right  to  petition  the  government  for  a  redress  of  grievances.  After  a 
California  appellate  court  denied  the  group's  claims,  the  employees 
appealed  to  the  U.S.  Supreme  Court. 

The  Court  held  first  that  the  affidavit  provision  of  the  ordinance 
was  valid  because  states  have  a  legitimate  interest  in  inquiring  into 
employee  backgrounds.  This  was  because  past  conduct  and  loyalty 
may  have  a  reasonable  relationship  to  present  and  future  trust.  The 
Court  then  upheld  the  oath  provision  of  the  charter,  stating  that  it  was 
valid  under  the  Constitution  as  a  reasonable  regulation  to  protect  mu- 
nicipal service.  The  Court  held  that  the  ordinance  was  not  an  ex  post 
facto  law  and  rejected  the  group's  argument  that  the  ordinance  was  a 
bill  of  attainder.  It  held  that  constitutional  guarantees  against  such 
legislation  were  not  intended  to  prevent  legislative  establishment  of 
public  employment  standards.  The  statute  declared  general  and  pro- 
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spective  standards  for  public  employment  eligibility.  Finally,  the  oath 
did  not  violate  due  process  of  law.  The  oath  would  not  harm  those 
innocent  of  belonging  to  such  groups  but  would  punish  only  those 
who  intended  to  continue  such  associations.  Garner  v.  Los  Angeles 
Board,  341  U.S.  716,  71  S.Ct.  909,  95  L.Ed.  1317  (1950). 

In  an  early  loyalty  oath  case,  the  Court  held  that  the  state  interest  in 
protecting  public  education  from  the  dangers  of  subversive  groups 
outweighed  teacher  associational  rights,  at  least  where  minimal  due 
process  rights  were  respected. 

The  New  York  legislature  passed  a  civil  service  law  which  prohibited 
anyone  who  advocated  the  violent  overthrow  of  the  government,  or 
belonged  to  any  organization  doing  so,  from  being  a  public  employee. 
It  also  adopted  the  "Feinberg  Law,"  which  allowed  the  implementa- 
tion of  the  civil  service  law  by  giving  the  state  board  of  regents  author- 
ity to  eliminate  "subversive"  persons  from  the  public  school  system. 
The  law  also  required  the  discharge  of  superintendents,  teachers  and 
school  employees  for  treasonable  or  seditious  acts  or  utterances.  The 
Feinberg  Law  set  out  the  alleged  problem  of  subversive  teachers  in  the 
classroom.  The  legislature  concluded  that  because  subversive  people 
belonging  to  the  Community  Party  have  a  duty  to  advocate  the  party 
line,  infiltration  of  Communist  ideas  into  the  classroom  could  go  un- 
detected, unless  teachers  were  properly  screened.  The  law  also  allowed 
the  state  board  of  regents  to  make  a  list  of  subversive  organizations 
after  first  giving  them  notice  and  a  hearing.  After  the  Hst  was  to  be 
made,  membership  by  any  school  employee  in  a  listed  organization 
would  con^ixUxiQ  prima  facie  evidence  requiring  discharge  or  disquali- 
fication. School  employees  challenged  the  civil  service  law,  as  imple- 
mented by  the  Feinberg  law,  in  a  New  York  trial  court.  The  court  held 
that  the  laws  violated  the  Fourteenth  Amendment's  Due  Process 
Clause  and  enjoined  enforcement.  The  New  York  Supreme  Court,  Ap- 
pellate Division,  reversed  and  the  New  York  Court  of  Appeals  af- 
firmed. The  U.S.  Supreme  Court  agreed  to  hear  the  case. 

The  Court  held  that  teachers  have  a  constitutional  right  to  think, 
speak  and  beUeve  as  they  wish.  However,  teachers  do  not  have  a  right 
to  work  for  the  public  school  system  on  their  own  terms.  School  dis- 
tricts have  the  power  to  inquire  into  an  employee's  background  to 
determine  eligibility  as  a  teacher.  The  state  interest  in  education  is 
strong.  Therefore,  the  state  may  properly  inquire  into  its  teachers' 
organizational  associations.  If  a  person  is  disqualified  from  teaching 
in  the  pubHc  school  system  because  of  membership  in  an  organization 
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advocating  violent  overthrow  of  the  government,  he  or  she  is  not  de- 
nied freedom  of  speech  or  assembly.  The  Court  rejected  the  employ- 
ees' argument  that  participation  in  a  subversive  organization  is  prima 
facie  cause  for  dismissal  was  a  violation  of  due  process.  Because  the 
teacher  had  a  chance  to  rebut  the  presumption  of  unfitness  for  teach- 
ing at  a  hearing,  the  teachers  received  adequate  due  process.  The 
Court  refused  to  consider  the  employees'  claim  that  the  statutes  were 
unconstitutionally  vague,  ruling  that  it  would  not  pass  upon  the  con- 
stitutionality of  a  state  statute  until  state  courts  have  had  an  opportu- 
nity to  do  so.  The  Court  upheld  the  New  York  courts'  decisions,  ruling 
that  the  statutes  were  constitutional.  Adler  v.  Board  of  Education,  342 
U.S.  485,  72  S.Ct.  380,  96  L.Ed.  517  (1951). 

In  a  1952  loyalty  oath  case,  the  Court  ruled  that  public  employees 
have  constitutional  protection  from  arbitrary  laws. 

An  Oklahoma  law  required  all  state  officers  and  employees  to  take 
a  loyalty  oath.  The  oath  certified  that  the  employee  did  not  advocate 
the  violent  overthrow  of  the  government,  or  associate  with  an  organi- 
zation advocating  such  activity.  In  addition,  the  oath  required  the  em- 
ployee to  swear  to  uphold  U.S.  laws  and  the  Constitution.  The  act 
required  employees  to  swear  that  they  would  take  up  arms  in  defense 
of  the  U.S.  in  times  of  emergency  or  war.  It  allowed  employees  thirty 
days  to  take  the  oath.  A  group  of  faculty  and  staff  members  of  the 
Oklahoma  Agricultural  and  Mechanical  College  failed  to  take  the 
oath  within  the  permitted  thirty  days.  An  Oklahoma  taxpayer  filed  a 
lawsuit  in  an  Oklahoma  trial  court  to  prevent  the  state  from  paying 
the  employees  until  they  took  the  oath.  The  employees  intervened  in 
the  lawsuit,  attacking  the  statute  as  a  bill  of  attainder  and  an  ex  post 
facto  law.  The  employees  argued  that  the  act  impaired  their  employ- 
ment contracts  with  the  state  and  violated  the  Fourteenth  Amend- 
ment's Due  Process  Clause.  They  sought  an  injunction  to  force  the 
state  to  pay  their  salaries  despite  having  failed  to  take  the  oath.  The 
employees  particularly  objected  to  the  part  of  the  oath  in  which  they 
were  to  pledge  to  defend  the  U.S.  and  certify  that  they  were  not  affili- 
ated with  any  Communist  group.  The  court  ruled  for  the  taxpayer  and 
enjoined  state  officials  from  paying  the  employees.  The  Supreme 
Court  of  Oklahoma  affirmed  this  decision  and  the  U.S.  Supreme 
Court  agreed  to  hear  the  appeal. 

The  Court  noted  that  the  Oklahoma  Supreme  Court,  in  affirming 
the  trial  court's  decision,  concluded  that  the  act  required  a  pledge  of 
nonallegiance  to  organizations  specified  on  a  list  compiled  by  the  U.S. 
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Attorney  General.  The  act  intended  to  make  loyalty  a  prerequisite  to 
public  employment.  The  Court  stated  that  as  public  employees,  the 
employees  were  already  automatically  disqualified  for  association 
with  any  organization  on  the  list.  Government  employers  were  re- 
quired to  meet  their  interest  in  hiring  loyal  employees  without  infring- 
ing on  their  employees'  constitutional  rights.  The  Oklahoma  statute 
did  not  satisfy  this  test.  The  Court  reversed  the  state  supreme  court's 
decision  and  struck  down  the  statute.  The  Court  distinguished  its  deci- 
sion in  Adler  v.  Board  of  Education,  above,  on  the  basis  that  the  law 
there  required  knowledge  of  organizational  purpose  before  the  regula- 
tion applied.  Because  the  employees  did  not  have  an  opportunity  to 
take  the  oath  after  the  statute  was  interpreted,  knowledge  was  not  a 
factor  in  the  Oklahoma  statute.  Association  membership  may  be  inno- 
cent and  the  state  could  not  infer  intent  by  association.  The  conse- 
quences of  discharge  for  an  employee  who  failed  to  take  the  oath  were 
great  and  long  lasting.  The  Court  refused  to  decide  whether  a  right  to 
public  employment  exists.  It  held  only  that  public  employees  affected 
by  an  arbitrary  or  discriminatory  statute  enjoyed  constitutional  pro- 
tection. Wieman  v.  Updegraff,  344  U.S.  183,  73  S.Ct.  215,  97  L.Ed. 
216(1952). 

In  1955,  as  McCarthyism  waned,  the  Court  invalidated  a  New  York 
City  charter  provision  which  purported  to  deprive  Communist  Party 
members  of  their  Fifth  Amendment  right  against  self-incrimination. 

Section  903  of  New  York  City's  charter  provided  that  any  city  em- 
ployee who  used  the  Fifth  Amendment's  self-incrimination  privilege  to 
avoid  answering  a  question  relating  to  official  conduct  would  lose  ten- 
ure and  be  inehgible  for  future  city  employment.  An  associate  profes- 
sor of  German  at  Brooklyn  College  was  called  before  the  U.S.  Senate 
Judiciary  Committee's  Internal  Security  Subcommittee  to  testify 
about  subversive  influences  within  the  nation's  educational  system. 
The  professor  testified  that  he  was  not  a  member  of  the  Communist 
party  and  was  completely  willing  to  answer  questions  about  his  politi- 
cal affiUation  from  1941  to  the  present  date.  However,  he  refused  to 
answer  questions  about  his  political  beliefs  during  1940  and  1941  on 
the  grounds  that  his  answers  might  incriminate  him.  Allegations  had 
previously  been  made  before  another  investigative  committee  that  the 
professor  was  a  Communist  party  member  in  1941.  After  the  profes- 
sor testified  before  the  Internal  Security  Subcommittee,  the  college 
suspended  him  even  though  he  had  taught  there  27  years  and  was 
entitled  to  tenure  under  New  York  state  law.  Three  days  later,  his  posi- 
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tion  was  vacated  in  accordance  with  §  903.  If  not  for  §  903,  because  he 
was  tenured,  the  professor  would  have  been  entitled  to  notice,  hearing 
and  the  opportunity  to  appeal  an  unfavorable  decision,  with  discharge 
for  just  cause  being  the  only  appropriate  result. 

The  New  York  Court  of  Appeals  had  previously  held  that  using  the 
self-incrimination  privilege  as  a  defense  in  tenure  cases  was  tanta- 
mount to  resignation.  Thus,  the  professor  was  not  entitled  to  the  usual 
procedural  safeguard  requirements.  The  professor  filed  suit  in  a  New 
York  trial  court,  challenging  the  constitutionality  of  §  903.  He  argued 
that  the  section  violated  the  Privileges  and  Immunities  Clause  of  the 
Fourteenth  Amendment  since  it  effectively  imposed  a  penalty  on  the 
exercise  of  a  federally  guaranteed  right  in  a  federal  proceeding.  He 
also  argued  that  it  violated  his  due  process  rights  under  the  Fifth  and 
Fourteenth  Amendment  because  the  statute  did  not  provide  a  reason- 
able basis  for  his  termination. 

The  Court  ruled  that  the  statute  violated  the  Due  Process  Clause 
and  therefore  did  not  consider  the  Privileges  and  Immunities  Clause 
claim.  It  distinguished  Garner  v.  Los  Angeles  Board,  above,  from  this 
case  because  in  Garner,  due  process  in  the  form  of  notice  and  a  hear- 
ing was  provided  to  the  employee.  Here,  the  teacher  was  dismissed 
without  a  hearing.  The  Court  also  ruled  that  taking  the  self-incrimina- 
tion privilege  could  not  automatically  be  interpreted  to  mean  that  the 
teacher  had  been  a  Communist  Party  member.  The  Court  held  that 
such  an  arbitrary  dismissal  violated  due  process.  Slochower  v.  Board 
of  Education,  350  U.S.  551,  76S.Ct.  637,  100  L.Ed.  692(1955). 


The  Court  declared  unconstitutional  a  New  Hampshire  inquisition 
into  the  political  affiliation  and  activities  of  an  author  who  had  lec- 
tured before  a  state  college.  The  state  had  no  legitimate  interest  in 
controlling  political  expression. 

In  the  early  1950's,  the  New  Hampshire  legislature  conducted  inves- 
tigations into  subversive  activities.  The  investigations  were  part  of  a 
scheme  to  regulate  Communist  Party  activities.  Organizations  which 
were  declared  subversive  were  deemed  illegal,  and  members  were 
made  ineligible  for  public  employment.  Those  already  in  government 
and  public  positions  were  required  to  take  loyalty  oaths.  As  part  of 
this  effort,  the  attorney  general  was  appointed  to  investigate  such  ac- 
tivities and  became  a  de  facto  one-person  legislative  committee.  The 
attorney  general  was  given  broad  powers  to  delegate  authority  and  to 
subpoena  witnesses  and  documents. 
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An  author  was  called  to  testify  before  the  attorney  general  on  two 
occasions.  On  the  first  occasion,  he  was  interrogated  about  his  politi- 
cal associations  and  activities.  The  author  refused  to  answer  several 
questions.  The  second  time,  the  author  was  questioned  about  an  ar- 
ticle he  had  written  and  about  a  lecture  he  had  given  at  the  University 
of  New  Hampshire.  Again,  the  author  refused  to  answer,  arguing  that 
his  speech  was  protected  by  the  First  Amendment.  The  attorney  gen- 
eral then  petitioned  a  New  Hampshire  trial  court  to  compel  the  author 
to  answer  his  questions.  After  the  author  again  refused  to  answer  what 
the  court  called  "pertinent  questions,"  he  was  held  in  contempt  of 
court  and  jailed.  The  New  Hampshire  Supreme  Court  affirmed.  The 
author  appealed  to  the  U.S.  Supreme  Court. 

The  Court  initially  noted  that  legislative  investigations  have  broad 
powers  which  sometimes  infringe  upon  individual  constitutional 
rights,  including  free  speech.  Although  the  New  Hampshire  authoriz- 
ing statute  gave  the  attorney  general  broad  investigatory  powers,  the 
Court  held  that  incarceration  of  the  author  after  he  refused  to  answer 
questions  about  the  lecture  violated  his  First  and  Fourteenth  Amend- 
ment Rights.  Teachers  and  students  must  be  free  to  inquire  and  hy- 
pothesize, especially  in  a  university  setting,  or  democracy  will  be 
crippled.  Political  expression  rights  are  essential  to  freedom.  The 
Court  held  that  the  state  had  no  interest  in  infringing  the  constitu- 
tional rights  of  the  author.  It  was  effectively  silencing  a  dissident  mi- 
nority interest,  and  had  violated  his  free  speech  rights.  The  Court 
ruled  the  New  Hampshire  legislative  inquiry  and  the  authorizing  stat- 
ute unconstitutional.  Sweezy  v.  New  Hampshire,  354  U.S.  234,  77 
S.Ct.  1203,  1  L.Ed.2d  1311  (1956). 

In  1957,  the  Supreme  Court  upheld  the  constitutionality  of  a  Penn- 
sylvania teacher's  termination  by  his  employer.  Because  the  district 
had  based  the  teacher's  termination  on  his  failure  to  answer  questions 
about  his  fitness  to  teach  rather  than  alleged  disloyalty,  and  had 
warned  him  that  failure  to  answer  the  questions  was  grounds  for  ter- 
mination, the  termination  met  minimal  Due  Process  Clause 
standards. 

A  teacher  who  had  taught  for  22  years  in  Philadelphia  public 
schools  refused  to  answer  his  superintendent's  questions  regarding  his 
affiliation  with  Communist  organizations.  The  superintendent  had 
previously  warned  him  that  the  questions  were  pertinent  to  his  job  as  a 
teacher  and  that  he  could  be  dismissed  if  he  refused  to  answer  them. 
The  city  board  of  education  held  a  hearing  in  which  it  found  that  the 


124       EMPLOYMENT  Ch.  4 

teacher's  refusal  to  answer  the  superintendent's  questions  represented 
incompetency.  The  teacher  was  accordingly  dismissed  as  permitted  un- 
der the  state  tenure  system.  The  Pennsylvania  state  school  superin- 
tendent sustained  the  board's  dismissal  decision.  However,  a 
Pennsylvania  trial  court  reversed  this  decision  and  held  that  the  board 
should  have  followed  procedures  outlined  in  Pennsylvania's  Loyalty 
Act,  rather  than  dismissing  him  under  the  Public  School  Code.  The 
Loyalty  Act  provided  for  pubhc  employee  discharge  on  grounds  of 
subversive  conduct  or  disloyalty.  The  Act  also  outlined  specific  proce- 
dures for  discharge  on  those  grounds.  The  Pennsylvania  Supreme 
Court,  Eastern  District,  upheld  the  dismissal.  The  U.S.  Supreme 
Court  granted  certiorari. 

Before  the  Court,  the  teacher  contended  that  he  had  been  denied 
property  without  due  process  of  law,  in  violation  of  the  Fourteenth 
Amendment.  The  Court  upheld  the  dismissal  and  denied  the  teacher's 
claim.  It  held  that  although  the  teacher  had  the  right  to  associate  or 
believe  in  whatever  he  wanted,  he  also  had  obligations  of  cooperation 
and  candor  in  answering  the  superintendent's  questions.  The  school 
board  had  a  right  to  inquire  into  the  teacher's  activities  in  order  to 
determine  whether  he  was  fit  to  be  a  teacher.  The  teacher's  discharge 
had  been  based  upon  his  refusal  to  answer  the  questions  rather  than 
his  lack  of  loyalty  to  the  board's  political  philosophy.  The  Court  stated 
that  a  teacher's  fitness  was  to  be  determined  by  a  variety  of  factors, 
including  participation  in  subversive  activities.  Thus,  the  teacher  had 
legitimately  been  discharged  in  accordance  with  the  school  code  and 
had  not  been  denied  his  property  right  to  tenure  in  violation  of  the 
Fourteenth  Amendment.  Finally,  the  Court  rejected  the  teacher's 
claim  that  he  had  been  denied  due  process  because  he  had  not  been 
told  that  he  would  be  dismissed  if  he  did  not  answer  the  questions.  The 
Court  stated  that  the  record  showed  otherwise.  Beilan  v.  Board  of 
Education,  357  U.S.  399,  78  S.Ct.  1317,  2  L.Ed.2d  1414  (1957). 

The  Court  invalidated  an  Arkansas  statute  which  required  teachers 
in  state  supported  schools  to  file  annual  affidavits  listing  every  organi- 
zation to  which  the  teacher  belonged  in  the  previous  five  years.  The 
statute  interfered  with  the  teachers'  free  association  and  speech  rights 
and  went  beyond  the  state's  legitimate  interest  in  the  fitness  of  its 
teachers. 

The  Arkansas  legislature  estabhshed  a  statute  which  required  every 
teacher  employed  by  a  state  supported  school  or  college  to  file  an 
annual  affidavit  listing  every  organization  to  which  he  or  she  had  be- 
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longed  in  the  past  five  years.  Arkansas  had  no  real  tenure  system  and 
teachers  were  not  considered  within  the  civil  service  system.  Teachers 
were  hired  on  a  year-to-year  basis,  but  were  automatically  renewed  if 
the  teacher  was  not  notified  within  ten  days  after  the  end  of  the  school 
year.  A  teacher  who  had  worked  for  an  Arkansas  school  system  for 
twenty-five  years  was  told  he  would  have  to  file  such  an  affidavit 
before  the  start  of  the  next  school  year.  After  he  failed  to  do  so,  his 
contract  for  the  next  year  was  not  renewed.  The  teacher  was  a  member 
of  the  National  Association  for  the  Advancement  of  Colored  People 
(NAACP).  The  teacher  then  filed  a  class  action  lawsuit  against  the 
school  district  in  a  federal  district  court.  The  court  found  that  the 
teacher  was  not  a  member  of  the  Communist  Party,  nor  of  any  organi- 
zation advocating  the  violent  overthrow  of  the  government.  It  upheld 
the  statute,  finding  that  the  information  requested  by  the  school  dis- 
trict was  relevant.  The  Supreme  Court  of  Arkansas  had  previously 
upheld  the  statute's  constitutionality  in  a  case  brought  in  the  state 
court  system  by  other  teachers.  The  U.S.  Supreme  Court  agreed  to 
hear  both  cases  and  consolidated  them  for  a  hearing. 

Both  groups  challenging  the  act  argued  that  it  deprived  teachers  of 
their  rights  to  personal,  associational  and  academic  Uberty  as  pro- 
tected by  the  Fourteenth  Amendment's  Due  Process  Clause.  The 
Court  noted  that  the  state  certainly  had  a  right  to  investigate  teachers, 
since  education  of  youth  was  a  vital  public  interest.  It  stated  that  the 
requirement  of  the  affidavit  was  reasonably  related  to  the  state's  inter- 
est. However,  the  Court  held  that  requiring  teachers  to  name  all  their 
associations  was  an  interference  of  teacher  free  speech  and  association 
rights.  The  constant  pressure  upon  teachers  to  watch  what  they  said 
and  wrote,  and  to  report  their  personal  associations,  clearly  interfered 
with  their  free  speech  rights.  The  knowledge  that  they  could  be  disci- 
pUned  or  discharged  without  an  opportunity  to  explain  their  associa- 
tions, could  lead  teachers  to  curtail  all  inquiry  and  thought.  Nowhere 
was  this  effect  more  devastating  than  in  education.  "Scholarship  can- 
not flourish  in  an  atmosphere  of  suspicion  and  distrust."  The  Court 
ruled  that  because  fundamental  rights  were  involved,  governmental 
screening  of  teachers  was  required  to  be  narrowly  tailored  to  the 
state's  ends.  Because  the  statute  went  beyond  what  was  necessary  to 
meet  the  state's  inquiry  into  the  fitness  of  its  teachers,  the  Court  ruled 
it  unconstitutional.  Shelton  v.  Tucker,  364  U.S.  479,  81  S.Ct.  247,  5 
L.Ed.2d  23 1(1960). 

In  1961,  the  Court  struck  down  a  Florida  loyalty  oath  statute  be- 
cause it  was  impermissibly  vague.  The  statute  failed  to  adequately  ad- 
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vise  employees  of  the  standard  of  conduct  to  which  they  were  to  be 
held. 

Florida  law  required  each  state  employee  to  submit  a  written  oath, 
certifying  that  he  or  she  had  never  lent  counsel,  advised,  aided  or 
supported  the  Communist  party.  A  failure  to  submit  such  an  oath 
resulted  in  the  employee's  immediate  termination.  A  teacher  who  had 
taught  in  the  same  Florida  school  district  for  nine  years  was  dismissed 
when  he  refused  to  sign  the  oath.  The  teacher  sought  a  declaration 
that  the  statute  was  unconstitutional  and  an  injunction  to  prevent  its 
enforcement.  He  argued  that  the  statute  was  an  ex  post  facto  law  and 
a  bill  of  attainder.  A  Florida  trial  court  refused  to  grant  an  injunction, 
and  the  Florida  Supreme  Court  affirmed  this  decision. 

After  determining  that  the  case  was  based  on  federal  law  and  was 
properly  a  matter  in  which  it  had  jurisdiction,  the  U.S.  Supreme 
Court  struck  the  statute  down  as  a  violation  of  the  Fourteenth 
Amendment's  Due  Process  Clause.  The  statute  was  too  vague  to  pass 
constitutional  standards.  It  compelled  state  employees  to  take  the  oath 
or  face  immediate  dismissal.  Because  the  statute  lacked  objective  stan- 
dards, no  employee  could  truthfully  take  the  oath.  Statutes  which 
made  persons  of  average  intelligence  guess  at  their  possible  meanings 
and  applications  violated  the  Due  Process  Clause  because  they  did  not 
constitute  true  rules  or  standards.  The  Court  reversed  the  Florida 
court  decisions,  ruling  for  the  teacher.  Cramp  v.  Board  of  Public  In- 
struction of  Orange  County,  368  U.S.  278,  82  S.Ct.  275,  7  L.Ed.2d 
285(1961). 

A  Washington  statute  attempted  to  prohibit  persons  identified  as 
subversives  from  employment  as  public  school  teachers.  The  Court 
noted  the  absence  of  clearly  defined  standards  within  the  act  and 
struck  it  down  as  unconstitutionally  vague. 

Faculty  members  at  the  University  of  Washington  brought  a  class 
action  suit  to  declare  two  state  statutes  unconstitutional.  One  statute 
required  all  state  employees  to  take  loyalty  oaths,  and  the  other  re- 
quired all  teachers  to  take  an  oath  as  a  condition  of  employment.  Both 
oaths  dealt  with  employee  loyalty  to  the  Federal  Constitution  and  to 
the  government.  The  public  employee  statute  applied  to  all  public  em- 
ployees and  defined  a  "subversive  person"  as  one  who  conspired  to 
overthrow  the  government.  The  Communist  Party  was  also  named  as 
a  subversive  organization.  Persons  designated  as  subversives  or  Com- 
munist Party  members  were  ineligible  for  public  employment.  The 
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university  board  of  regents  sent  a  memorandum  to  all  its  instructors, 
requiring  them  to  take  the  oath.  A  federal  district  court  held  that  the 
pubHc  employee  act  was  constitutional.  It  abstained  from  ruling  on 
the  teachers'  act  pending  consideration  by  the  state  courts.  The  teach- 
ers appealed  to  the  U.S.  Supreme  Court. 

Before  the  Court,  the  teachers  argued  that  the  statutes  were  vague 
and  overbroad,  and  violated  the  Fourteenth  Amendment's  Due  Proc- 
ess Clause.  The  Court  reversed  the  appeals  court  decision,  holding 
that  both  statutes  were  too  unspecific  to  provide  sufficient  notice  of 
what  conduct  was  prohibited.  This  constituted  a  denial  of  the  teach- 
ers' due  process  rights.  The  university  could  not  require  its  teachers  to 
take  an  oath  which  applied  to  some  vague  behavior  in  the  future, 
especially  since  there  were  First  Amendment  freedom  of  speech  and 
association  claims  at  stake.  Finally,  the  court  of  appeals  should  have 
decided  the  constitutionality  of  the  teachers'  act  to  avoid  piecemeal 
legislation  and  to  avoid  possible  inhibition  of  First  Amendment  rights. 
Baggett  V.  Bullitt,  311  U.S.  360,  84  S.Ct.  1316,  12  L.Ed.2d  377 
(1963). 


In  accordance  with  its  decision  in  Baggett  v.  Bullitt,  above,  the 
Court  invalidated  an  Arizona  statute  containing  a  loyalty  oath.  The 
statute  attempted  to  outlaw  some  political  groups.  The  Court  ruled 
that  unless  the  group  showed  some  specific  intent  to  carry  out  an  ille- 
gal purpose,  the  government  could  not  punish  its  members. 

An  Arizona  teacher  who  was  a  Quaker  refused  to  take  an  oath  re- 
quired of  all  public  employees  under  Arizona  law.  The  oath  swore  that 
the  employee  would  support  both  the  Arizona  state  and  the  Federal 
constitution  as  well  as  state  laws.  The  legislation  also  stated  that  any- 
one who  took  the  oath  and  supported  the  Communist  party  or  the 
violent  overthrow  of  government  would  be  discharged  from  employ- 
ment and  charged  with  perjury.  The  teacher  sued  for  declaratory  relief 
in  the  Arizona  courts,  having  decided  she  could  not  take  th^  oath  in 
good  conscience  because  she  did  not  know  what  it  meant.  The  case 
eventually  reached  the  Arizona  Supreme  Court,  which  upheld  the  con- 
stitutionality of  the  oath  and  potential  sanctions  under  the  statute. 
The  U.S.  Supreme  Court  vacated  the  court's  decision  and  remanded 
the  case  for  reconsideration  in  Ught  of  its  then-recent  decision  in  Bag- 
gett V.  Bullitt,  above.  On  reconsideration,  the  Arizona  Supreme  Court 
again  upheld  the  oath,  distinguishing  the  case  from  Baggett.  The  U.S. 
Supreme  Court  granted  certiorari. 
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The  Court  began  by  noting  that  political  groups  may  have  both 
legal  and  illegal  aims  and  that  there  should  not  be  a  blanket  prohibi- 
tion on  all  groups  that  might  have  both  legal  and  illegal  goals.  Such  a 
prohibition  would  threaten  legitimate  political  expression  and  associa- 
tion. The  Court  held  that  mere  association  with  a  group  cannot  be 
prohibited  without  a  showing  of  "specific  intent"  to  carry  out  the 
group's  illegal  purpose.  The  Court  held  that  the  Arizona  statute  was 
constitutionally  deficient  because  it  was  not  confined  to  those  employ- 
ees with  a  "specific  intent"  to  do  something  illegal.  The  statute  in- 
fringed upon  employee  rights  to  free  association  by  not  punishing 
specific  behavior  that  yielded  a  clear  and  present  danger  to  govern- 
ment. The  statute  was  struck  down  as  unconstitutional.  Elfbrandt  v. 
/?w55e//,  384U.S.  ll,86S.Ct.  1238,  16L.Ed.2d  321  (1965). 

In  1967,  the  Court  overruled  its  Adler  v.  Board  of  Education  deci- 
sion, holding  that  New  York  statutory  prohibitions  on  treasonable 
and  seditious  speech  by  public  employees  were  unconstitutionally 
vague.  The  statute  may  have  allowed  dismissal  of  employees  who 
merely  believed  in  such  doctrine,  without  actually  advocating  it. 

A  group  of  faculty  members  were  employed  by  the  privately  owned 
University  of  Buffalo  in  New  York.  They  continued  their  employment 
when  the  university  merged  into  a  state  operated  university.  Because 
they  became  public  employees,  the  faculty  members  were  required  to 
comply  with  a  state  plan  that  disqualified  subversive  persons  from 
public  employment.  Four  professors  refused  to  sign  a  certificate  that 
they  were  not  Communists  and  that  if  they  ever  had  been,  they  had 
notified  the  state  university's  president.  One  instructor  was  dismissed 
immediately  for  refusing  to  sign  the  certificate.  Two  more  continued 
to  teach  until  their  contracts  ran  out.  Another  employee  who  worked 
in  the  library  refused  to  answer  under  oath  whether  he  had  ever  been  a 
Communist  party  member  and  was  dismissed.  The  group  sought  in- 
junctive and  declaratory  relief  in  a  federal  district  court.  The  district 
court  held  the  state  requirements  were  constitutional.  The  U.S.  Su- 
preme Court  agreed  to  hear  the  case. 

The  Court  first  recounted  its  decision  in  Adler  v.  Board  of  Educa- 
tion, above,  in  which  it  upheld  the  constitutionality  of  the  Feinberg 
law.  It  stated  that  the  statutory  provisions  involved  in  it  refused  to 
follow  the  Adler  rationale,  stating  that  "pertinent  constitutional  doc- 
trines have  since  rejected  the  premises  upon  which  that  conclusion 
rested."  It  also  noted  that  shortly  before  the  trial  of  this  case,  the 
certificate  signing  requirement  had  been  rescinded.  However,  this  did 
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not  render  the  group*s  claims  moot.  The  Court  then  examined  the 
statute  which  allowed  the  removal  of  public  school  teachers  for  "trea- 
sonable or  seditious"  utterances  or  acts.  The  Court  held  that  such 
words  were  too  vague  to  allow  teachers  to  know  the  difference  be- 
tween seditious  and  nonseditious  utterances  or  acts.  In  addition,  an- 
other section  of  the  statute  allowed  dismissal  of  any  person  who  "by 
word  of  mouth  or  writing  willfully  and  dehberately  advocates,  advises 
or  teaches  the  doctrine"  of  the  violent  overthrow  of  government.  The 
Court  struck  it  down  as  too  vague  and  sweeping,  stating  that  it  may 
allow  dismissal  of  an  employee  who  merely  believes  in  such  doctrine, 
without  actually  advocating  it.  Because  of  such  vague  provisions, 
teachers  would  not  know  exactly  what  is  prohibited  and  would  stay 
away  from  all  utterances  or  acts  that  may  constitute  treachery  or  sedi- 
tion. Thus,  teachers'  free  speech  association  rights  would  be  inhibited. 
Although  the  state  has  a  legitimate  interest  in  screening  teachers,  it 
must  do  so  only  in  a  manner  that  does  not  stifle  fundamental  personal 
rights.  The  Court  expressed  the  nation's  deep  commitment  to  aca- 
demic freedom  and  the  free  flow  of  ideas.  States  may  only  legislate 
within  a  narrow  specificity  directly  related  to  its  interests.  Finally,  the 
Court  struck  down  New  York's  scheme  as  unconstitutionally  vague. 
The  Court  went  on  to  attack  the  Adler  premise,  that  public  employ- 
ment may  be  conditioned  upon  the  surrender  of  constitutional  rights. 
In  rejecting  this  premise,  the  Court  struck  down  the  scheme's  provi- 
sion that  proscribed  mere  membership  in  a  communist  organization  as 
grounds  for  dismissal  without  any  showing  of  specific  intent  to  fur- 
ther an  organization's  aims.  Such  a  provision  is  unconstitutionally 
overbroad  and  thus  infringes  on  rights.  The  Court  reversed  the  district 
court's  decision.  Keyishian  v.  Board  of  Regents,  385  U.S.  589,  87 
S.Ct.  675,  17  L.Ed.2d  629  (1967). 

The  Court  ruled  in  a  1967  Maryland  case  involving  a  loyalty  oath 
that  the  line  between  permissible  and  impermissible  conduct  must  be 
clearly  drawn. 

A  teacher  was  offered  a  position  with  the  University  of  Maryland. 
However,  he  refused  to  take  a  loyalty  oath  required  by  the  university 
for  its  employees.  The  oath  required  the  employee  to  swear  that  he 
was  not  engaged  in  any  attempt  to  overthrow  the  government  by  force 
or  violence.  It  was  authored  by  the  state  attorney  general  and  ap- 
proved by  the  university  board  of  regents  under  a  state  statute  which 
authorized  state  agencies  to  establish  procedures  to  determine  whether 
a  prospective  employee  was  a  subversive  person  under  the  act.  The  act 
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defines  a  subversive  person  as  someone  who  attempts  or  advocates  the 
overthrow,  destruction  or  alteration  of  the  government  by  revolution, 
force  or  violence,  or  someone  who  is  a  member  of  such  an  organiza- 
tion. The  teacher  filed  suit  in  a  federal  district  court,  challenging  the 
oath's  constitutionality.  The  board  of  regents  argued  that  it  had  the 
authority  to  establish  the  oath  under  the  legislative  act.  The  board  also 
argued  that  the  act  should  be  construed  to  bar  only  those  who  seek  to 
overthrow  or  destroy  the  government  by  force  or  violence.  A  sever- 
ability clause  contained  in  the  statute  purported  to  allow  the  Supreme 
Court  to  strike  down  parts  of  the  statute,  while  leaving  its  constitu- 
tional parts  intact.  The  district  court  dismissed  the  teacher's  challenge. 
The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  first  decided  that  the  oath's  constitutionality  had  to  be 
considered  in  conjunction  with  the  state  statute  allowing  the  university 
board  of  regents  to  establish  the  oath.  In  addition,  free  speech  rights 
were  implicated  because  the  First  Amendment  protects  controversial 
as  well  as  conventional  dialogue.  The  Court  held  that  the  authorizing 
statute  was  too  vague  and  overbroad.  It  falsely  assumed  that  someone 
belonging  to  a  subversive  group  also  supported  the  violent  overthrow 
of  the  government.  The  statute  also  put  continuous  surveillance  on 
teachers  by  imposing  a  perjury  threat.  Such  a  concept  was  hostile  to 
academic  freedom,  limiting  the  free  flow  of  ideas  in  places  of  learn- 
ing. The  Court  ruled  that  the  line  between  permissible  and  impermissi- 
ble conduct  must  be  clearly  drawn.  Because  the  statute  failed  to  clearly 
define  prohibited  behavior,  the  Court  reversed  the  district  court's  deci- 
sion. Whitehill  v.  Elkins,  389  U.S.  54,  88  S.Ct.  184,  19  L.Ed.2d  228 
(1967). 

In  1968,  the  Court  invalidated  an  Arkansas  statute  which  banned 
the  teaching  of  Darwinian  theory  in  state-supported  schools.  It  rea- 
soned that  the  statute  had  been  passed  in  order  to  support  a  particular 
religious  theory  and  was  therefore  impermissible  government  support 
of  religion. 

An  Arkansas  biology  teacher  was  instructed  by  her  administrator  to 
use  a  new  textbook  which  included  a  chapter  based  upon  Darwinian 
theory,  which  teaches  that  man  evolved  from  lower  forms  of  life. 
However,  the  state  of  Arkansas  had  passed  a  statute  which  made  it 
unlawful  for  any  teacher  in  a  state-supported  school  or  university  to 
teach  or  to  use  a  textbook  that  teaches  "that  mankind  ascended  or 
descended  from  a  lower  order  of  animals."  The  teacher,  being  caught 
in  a  dilemma,  filed  suit  in  an  Arkansas  trial  court  to  have  the  statute 
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declared  unconstitutional  and  to  prevent  the  school  district  from  fir- 
ing her  for  violating  the  statute.  The  trial  court  held  that  the  statute 
violated  free  speech  rights  under  the  First  and  Fourteenth  Amend- 
ments. The  Supreme  Court  of  Arkansas  then  reversed,  ruling  that  the 
statute  was  a  legitimate  exercise  of  a  school  district's  discretion  to  es- 
tabhsh  curriculum.  The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  initially  noted  that  the  teacher  was  not  being  prosecuted 
under  the  Arkansas  anti-evolution  statute.  It  declined  to  decide 
whether  the  statute  was  too  vague  to  satisfy  due  process  requirements 
under  the  Fourteenth  Amendment.  Rather,  the  Court  struck  the  stat- 
ute down  as  an  unconstitutional  estabhshment  of  religion  by  the  gov- 
ernment in  violation  of  the  First  Amendment's  Estabhshment  Clause, 
applicable  to  the  states  through  the  Fourteenth  Amendment.  The 
Court  ruled  that  the  First  Amendment  demands  religious  neutrality  by 
government  and  required  it  to  remain  neutral  between  rehgion  and 
atheism.  The  Court  reasoned  that  the  statute  had  been  passed  because 
particular  religious  groups  believed  that  Darwinism  conflicted  with 
the  Bible.  By  attempting  to  prohibit  the  teaching  of  Darwinism,  the 
statute  had  the  constitutionally  impermissible  effect  of  advancing  reh- 
gion over  nonreligion.  The  statute  therefore  was  unconstitutional  be- 
cause it  was  not  religiously  neutral.  Epperson  v.  Arkansas,  393  U.S. 
97,  89  S.Ct.  266,  21  L.Ed.2d  228  (1968). 

In  1970,  the  Supreme  Court  ruled  unconstitutional  part  of  a  Florida 
statute  which  required  public  employees  to  state  under  oath  that  they 
did  not  believe  in  the  violent  overthrow  of  the  government.  This  vio- 
lated Due  Process  Clause  rights  of  the  employees. 

Florida  law  required  all  public  employees  to  swear  to  a  loyalty  oath 
as  a  condition  of  employment.  Employees  were  required  to  swear  that 
they  were  not  members  of  the  Communist  party,  nor  any  other  organi- 
zation that  believes  in  the  violent  overthrow  of  the  government.  Em- 
ployees were  also  required  to  swear  that  they  did  not  believe  in  the 
violent  overthrow  of  the  government.  A  woman  who  had  been  hired 
as  a  substitute  teacher  was  dismissed  for  refusing  to  sign  the  loyalty 
oath.  A  federal  district  court  declared  that  the  portion  of  the  statute 
requiring  the  oath  disavowing  Communist  Party  affiliation  was  un- 
constitutional. However,  it  upheld  the  statements  pertaining  to  sup- 
porting the  Constitution.  The  teacher  appealed  to  the  U.S.  Supreme 
Court,  challenging  the  constitutionality  of  the  last  part  of  the  oath. 

The  Court  held  that  the  section  of  the  oath  requiring  employees  to 
pledge  support  to  the  Constitution  and  the  government  was  no  differ- 
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ent  from  that  required  of  all  state  and  federal  officers.  Therefore,  it 
passed  constitutional  scrutiny.  However,  the  oath  requiring  employees 
to  state  that  they  did  not  believe  in  the  violent  overthrow  of  the  gov- 
ernment was  unconstitutional,  since  it  denied  employee  due  process 
rights  under  the  Fourteenth  Amendment.  Connell  v.  Higginbotham, 
403  U.S.  207,  91  S.Ct.  1772,  29  L.Ed.2d  418  (1970). 

II.  TERMINATION  AND  TENURE  —  THE  COURT  DEFINES  A 
CONSTITUTIONAL  PROPERTY  RIGHT 

In  1937,  the  U.S.  Supreme  Court  rejected  the  Indiana  Supreme 
Court's  position  that  teacher  tenure  could  be  created  and  later  re- 
pealed by  the  legislature  in  the  form  of  amendments  to  a  state  statute. 
Tenure  constitutes  a  property  right  and  repeal  of  a  portion  of  the  state 
tenure  act  violated  the  Contract  Clause,  Article  I,  §  10  of  the  Federal 
Constitution. 

The  Indiana  legislature  passed  the  Teachers'  Tenure  law.  The  statute 
stated  that  teachers  having  contracts  for  five  years  would  become  per- 
manently tenured.  A  school  district  could  only  cancel  tenured  teacher 
contracts  after  first  providing  the  teacher  with  notice  and  a  hearing, 
and  only  on  the  grounds  of  incompetence,  insubordination,  neglect  of 
duty,  immorality,  justifiable  decrease  in  the  number  of  teaching  posi- 
tions, or  other  good  cause.  An  Indiana  township  public  school  teacher 
entered  into  a  contract  with  her  school  district  and  taught  continu- 
ously for  ten  years.  Her  employment  contract  contained  a  clause 
which  stated  that  it  complied  with  tenure  law  provisions,  and  that  the 
statute  governed  contractual  terms.  The  teacher's  school  district  noti- 
fied her  that  her  teaching  contract  would  be  terminated  for  cause. 
Meanwhile,  the  state  legislature  repealed  the  part  of  the  tenure  law 
concerning  teachers  in  township  schools.  A  hearing  was  held  and  the 
county  superintendent  upheld  the  termination.  The  teacher  filed  a 
lawsuit  in  an  Indiana  trial  court.  At  trial,  the  teacher  argued  that  ter- 
mination of  her  contract  constituted  a  breach  by  the  school  district. 
The  trial  court  affirmed  her  termination,  ruling  that  the  teachers'  ten- 
ure law  had  been  repealed  as  it  applied  to  teachers  in  township 
schools.  The  teacher  appealed  to  the  Indiana  Supreme  Court,  which 
affirmed  the  trial  court's  decision.  The  state  supreme  court  added  that 
the  repeal  of  the  tenure  law  in  township  schools  did  not  deprive  the 
teacher  of  any  vested  property  right,  nor  did  it  impair  a  contract  under 
the  Constitution.  The  U.S.  Supreme  Court  granted  a  writ  of  certio- 
rari. 
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The  Supreme  Court  rejected  the  Indiana  court's  decision  that  a 
property  right  could  be  created  by  the  legislature  and  later  be  re- 
pealed. Although  the  Court  acknowledged  state  powers  to  formulate 
and  set  employment  policies,  it  also  ruled  that  legislation  contained 
provisions  that  individuals  might  act  upon,  thus  creating  a  contract 
between  the  individual  and  the  state.  Therefore,  a  repeal  of  that  legis- 
lation may  violate  Article  I,  Section  10  of  the  U.S.  Constitution, 
which  prohibits  states  from  impairing  contracts.  Giving  deference  to 
the  Indiana  Supreme  Court's  articulation  that  school  policy  was  not  to 
bind  schools  for  more  than  one  year,  the  Court  examined  whether  a 
contract  had  been  created  between  the  teacher  and  the  school  by  the 
teachers'  tenure  law.  It  concluded  that  the  teacher  had  a  valid  contract 
by  virtue  of  the  tenure  law  and  that  its  repeal  interfered  with  that 
contract  in  violation  of  the  Constitution.  The  state  had  a  history  of 
extending  contracts  to  teachers  and  upholding  their  contractual  rights. 
The  tenure  law  clearly  indicated  that  the  annual  agreements  were  to  be 
contracts.  Repeal  by  the  legislature  would  have  to  be  for  a  legitimate 
state  end  and  the  means  adopted  must  be  reasonably  adapted  to  that 
end.  The  school  district  failed  to  show  that  the  legislature  had  repealed 
the  law  based  on  this  test.  The  case  was  remanded.  Indiana  ex  rel 
Anderson  v.  Brand,  303  U.S.  95,  58  S.Ct.  443,  82  L.Ed.  685  (1937). 

In  a  1968  termination  lawsuit  brought  by  an  Illinois  teacher  against 
his  school  district,  the  Court  ruled  that  teachers  were  entitled  to  con- 
stitutional protection  to  communicate  on  matters  of  public  concern 
unless  there  was  proof  that  the  communication  was  made  in  reckless 
disregard  for  the  truth.  Speech  on  matters  of  public  importance  could 
not  form  the  basis  for  termination. 

An  Illinois  school  district  fired  a  high  school  teacher  for  sending  a 
letter  to  the  editor  of  the  local  newspaper.  The  letter  criticized  the 
board  and  district  superintendent  for  their  handling  of  school  funding 
methods.  Voters  in  the  district  voted  down  a  tax  rate  increase  to  fund  a 
bond  issue  for  two  new  schools.  The  local  teachers  organization  pub- 
hshed  an  article  in  support  of  a  second  tax  increase  issue,  as  did  the 
superintendent.  District  voters  then  rejected  a  second  tax  rate  increase 
proposal.  The  teacher's  letter  came  as  a  response  to  the  superintendent 
and  teacher  organization  articles  and  the  second  electoral  defeat  of  the 
tax  rate  increase.  The  letter  particularly  criticized  the  board's  handling 
of  the  bond  issue  and  allocation  of  funding  between  school  educa- 
tional and  athletic  programs.  The  teacher  also  charged  the  superin- 
tendent with  attempting  to  stifle  opposing  views  on  the  subject.  The 
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board  then  held  a  hearing  at  which  it  charged  the  teacher  with  publish- 
ing a  defamatory  letter.  After  deeming  the  teacher's  statements  to  be 
false,  the  board  fired  the  teacher.  An  Illinois  court  affirmed  the 
board's  action,  finding  substantial  evidence  that  publication  of  the 
letter  was  detrimental  to  the  district's  interest.  The  Illinois  Supreme 
Court  affirmed  the  dismissal,  ruling  that  the  teacher  was  unprotected 
by  the  First  Amendment  because  he  had  accepted  the  position  which 
required  him  to  refrain  from  statements  about  school  operations. 

The  U.S.  Supreme  Court  reversed  and  remanded  the  case,  finding 
no  support  for  the  state  supreme  court's  view  that  public  employment 
subjected  the  teacher  to  deprivation  of  his  constitutional  rights.  The 
state  interest  in  regulating  employee  speech  was  to  be  balanced  with 
individual  rights.  The  Court  outlined  a  general  analysis  for  evaluating 
public  employee  speech,  ruling  that  employees  were  entitled  to  consti- 
tutional protection  to  comment  on  matters  of  public  concern.  The 
public  interest  in  free  speech  and  debate  on  matters  of  public  concern 
was  so  great  that  it  barred  public  officials  from  recovering  damages 
for  defamatory  statements  unless  they  were  made  with  reckless  disre- 
gard for  their  truth.  Because  there  was  no  evidence  presented  that  the 
letter  damaged  any  board  member's  professional  reputation,  the 
teacher's  comments  were  not  detrimental  to  the  school  system,  but 
only  constituted  a  difference  of  opinion.  Since  there  was  no  proof  of 
reckless  disregard  for  the  truth  by  the  teacher  and  the  matter  con- 
cerned the  public  interest,  the  board  could  not  constitutionally  termi- 
nate his  employment.  The  Court  reversed  and  remanded  the  state 
court  decision.  Pickering  v.  Board  of  Education,  391  U.S.  563,  88 
S.Ct.  1731,  20  L.Ed.2d  811  (1968). 

Two  1972  Supreme  Court  cases  of  enduring  importance  help  to  de- 
fine the  concept  of  due  process  in  public  employment.  In  Perry  v. 
Sindermann  and  Board  of  Regents  v.  Roth^  below,  the  Court  held  that 
liberty  and  property  rights  are  created  by  contract  or  state  law,  and 
protected  by  the  Constitution.  Tenured  teachers  enjoy  property  inter- 
ests in  continued  employment  under  state  tenure  laws.  However,  un- 
tenured  teachers  have  no  more  than  "a  unilateral  expectation"  of 
reemployment. 

The  Wisconsin  state  university  system  hired  an  assistant  professor 
under  a  one-year  contract.  As  the  year  drew  to  a  close,  the  university 
notified  the  teacher  that  his  contract  would  not  be  renewed.  The  no- 
tice conformed  to  university  rules,  which  did  not  require  any  reason 
for  nonretention  or  any  hearing  for  the  teacher.  Wisconsin  tenure  law 
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required  teachers  to  have  four  years  of  service  before  becoming  "per- 
manent" employees.  The  teacher  sued  the  state  college  board  in  a  fed- 
eral district  court,  alleging  that  he  was  being  terminated  for  making 
critical  statements  about  university  administrators.  The  teacher  also 
claimed  that  the  failure  of  university  officials  to  give  any  reason  for 
nonretention  violated  his  procedural  due  process  rights.  The  court 
held  for  the  teacher  on  his  due  process  claim  and  the  U.S.  Court  of 
Appeals,  Seventh  Circuit,  affirmed  this  decision.  The  U.S.  Supreme 
Court  agreed  to  hear  the  university  board's  petition. 

In  dismissing  the  teacher's  due  process  claims,  the  Supreme  Court 
stated  that  no  liberty  interest  was  implicated  because  in  declining  to 
rehire  the  teacher,  the  university  had  not  made  any  charge  against  him 
such  as  incompetence  or  immorality.  Such  a  charge  would  have  made 
it  difficult  for  the  teacher  to  gain  employment  elsewhere  and  thus 
would  have  deprived  him  of  liberty.  As  no  reason  was  given  for  the 
nonrenewal  of  his  contract,  the  teacher's  liberty  interest  in  future  em- 
ployment was  not  impaired  and  he  was  not  entitled  to  a  hearing  on 
these  grounds.  The  Court  declared  that  because  the  teacher  had  not 
acquired  tenure  he  possessed  no  property  interest  in  continued  em- 
ployment at  the  university.  The  teacher  had  a  property  interest  in  em- 
ployment during  the  term  of  his  one-year  contract,  but  upon 
expiration  the  interest  ceased  to  exist.  The  Court  stated:  "To  have  a 
property  interest  in  a  benefit,  a  person  clearly  must  have  more  than  an 
abstract  need  or  desire  for  it.  He  must  have  more  than  a  unilateral 
expectation  of  it.  He  must,  instead,  have  a  legitimate  claim  of  entitle- 
ment to  it."  Because  the  teacher's  contract  secured  no  interest  in  reem- 
ployment for  the  following  year,  he  had  no  property  interest  in 
reemployment.  The  Court  reversed  the  lower  court  decisions  and  re- 
manded the  case.  Board  of  Regents  v.  Roth,  408  U.S.  564,  92  S.Ct. 
2701,  33  L.Ed.2d  548  (1972). 

A  fair  and  impartial  hearing,  conducted  in  accordance  with  proce- 
dural safeguards,  must  be  given  to  a  dismissed  teacher  if  there  is  a 
property  or  a  liberty  interest  involved  or  if  the  dismissal  involves  a 
stigma  upon  the  character  of  the  teacher.  Such  hearings  are  part  of  the 
minimal  due  process  requirements  accorded  to  a  dismissed  teacher. 

The  Sindermann  case  involved  a  teacher  employed  at  a  Texas  uni- 
versity for  four  years  under  a  series  of  one-year  contracts.  When  he 
was  not  rehired  for  a  fifth  year  he  brought  suit  contending  that  due 
process  required  a  dismissal  hearing.  The  Supreme  Court  held  that  "a 
person's  interest  in  a  benefit  is  a  'property'  interest  for  due  process 
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purposes  if  there  are  such  rules  and  mutually  explicit  understandings 
that  support  his  claim  of  entitlement  to  the  benefit  that  he  may  invoke 
at  a  hearing."  Because  the  teacher  had  been  employed  at  the  university 
for  four  years,  the  Court  felt  that  he  may  have  acquired  a  protectible 
property  interest  in  continued  employment.  The  case  was  remanded  to 
the  trial  court  to  determine  whether  there  was  an  unwritten  "common 
law"  of  tenure  at  the  university.  If  so,  the  teacher  would  be  entitled  to 
a  dismissal  hearing.  Perry  v.  Sindermann,  408  U.S.  593,  92  S.Ct. 
2694,  33  L.Ed.2d  570  (1972). 

In  1974,  three  teachers  challenged  school  district  rules  which  re- 
quired them  to  take  mandatory  unpaid  leaves  of  absence  at  specified 
times  during  and  after  childbirth.  The  Supreme  Court  held  that  the 
mandatory  cut-off  dates  were  arbitrary  and  bore  no  rational  relation- 
ship to  the  state  interest  in  continuity  of  instruction.  Because  the  rules 
created  an  irrebuttable  presumption  of  physical  incompetency  by 
pregnant  teachers  even  where  contrary  medical  evidence  was  present, 
the  rules  violated  the  Due  Process  Clause  of  the  Constitution. 

Two  public  school  teachers  in  Ohio  and  one  in  Virginia  brought 
lawsuits  challenging  their  school  districts'  maternity  leave  of  absence 
rules.  The  Cleveland,  Ohio  school  board  rule  required  a  pregnant 
school  teacher  to  take  unpaid  maternity  leave  five  months  before  the 
expected  childbirth.  The  teacher  could  return  to  work  at  the  next  regu- 
lar school  semester  following  the  date  when  her  child  attained  the  age 
of  three  months.  The  Chesterfield  County,  Virginia  school  board  rule 
required  teachers  to  take  leave  of  absence  four  months  before  the  an- 
ticipated childbirth  with  reemployment  guaranteed  no  later  than  the 
first  day  of  the  school  year  following  the  date  she  was  declared  reeligi- 
ble.  Both  rules  required  a  physician's  written  statement  prior  to  reem- 
ployment. The  teachers  in  this  lawsuit  challenged  the  constitutionality 
of  the  mandatory  leave  of  absence  rules. 

The  United  States  Supreme  Court  held  that  the  rules  of  both  school 
boards  regarding  leave  of  absence  at  mandatory  and  fixed  time  peri- 
ods violated  the  Due  Process  Clause  of  the  Fourteenth  Amendment. 
The  Court  said  that  the  arguments  advanced  by  the  school  districts  in 
defense  of  their  rules,  such  as  continuity  of  classroom  instruction, 
physical  inability  of  teachers  to  teach  and  health  of  the  teacher  and 
unborn  child  contained  arbitrary  irrebuttable  presumptions.  The  arbi- 
trary fourth  or  fifth  month  maternity  leave  rules  bore  no  rational 
relationship  to  the  state  interest  in  continuity  in  the  classroom,  and 
could  work  against  continuity  by  requiring  that  leaves  be  taken  in 
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mid-semester  even  when  the  teacher  could  have  finished  the  semester. 
The  Court  further  held  that  the  return  to  work  provisions  of  the  rules 
were  valid  with  respect  to  physical  examination  before  returning  to 
work  and  the  dates  of  reemployment.  However,  the  Court  struck 
down  the  Cleveland,  Ohio  board's  rule  requiring  teachers  to  wait  for 
reemployment  until  the  child  was  three  months  old.  The  Court  found 
the  rule  in  violation  of  due  process  because  of  the  irrebuttable  pre- 
sumptions the  rule  contained  bearing  no  rational  relationship  to  any 
legitimate  school  interest.  Cleveland  Board  of  Education  v.  LaFleur, 
414  U.S.  632,  94  S.Ct.  791 ,  39  L.Ed.2d  52  (1974). 

In  Mount  Healthy  City  School  District  v.  Doyle,  the  Court  ruled 
that  the  Eleventh  Amendment  does  not  bar  private  claims  against  lo- 
cal political  subdivisions.  While  teachers  enjoy  certain  First  Amend- 
ment speech  protections,  marginal  employees  were  not  entitled  to 
blanket  protection  if  there  were  additional  nonspeech  grounds  for 
termination. 

An  untenured  teacher  was  not  rehired  after  a  number  of  incidents 
which  led  the  school  board  to  conclude  that  he  lacked  tactfulness  in 
handling  professional  matters.  Included  in  these  incidents  were  a 
shouting  match  with  a  school  cafeteria  employee  over  the  amount  of 
spaghetti  served  the  teacher,  an  argument  with  another  teacher  which 
resulted  in  a  face-slapping  and  obscene  gestures  made  by  the  teacher 
to  two  girls  when  the  girls  failed  to  obey  his  directives,  and  a  telephone 
call  placed  by  the  teacher  to  a  local  radio  station  in  which  the  teacher 
aired  his  opinions  about  a  new  school  dress  code.  After  the  board 
decided  not  to  reemploy  the  teacher,  he  asked  for  and  received  a  list  of 
the  reasons  for  the  board's  decision.  The  board  stated  its  reason  for 
not  rehiring  in  a  general  manner  but  also  specifically  cited  the  obscene 
gesture  and  radio  station  incidents.  The  teacher  sued  for  reinstatement 
on  the  grounds  that  his  discussion  with  the  radio  station  was  protected 
by  the  First  Amendment  and  that  to  refuse  reemployment  on  the  basis 
of  his  exercise  of  a  constitutionally  protected  right  was  a  violation  of 
his  free  speech  rights.  A  U.S.  District  Court  and  later  a  court  of  ap- 
peals agreed  and  ordered  reinstatement  with  back  pay.  The  school 
board  appealed  to  the  U.S.  Supreme  Court. 

The  Court  first  rejected  the  school  board's  argument  that  the  Elev- 
enth Amendment  barred  private  lawsuits  against  local  political  subdi- 
visions such  as  the  school  district  in  federal  lawsuits.  City  and  county 
governments  were  not  "states"  within  the  meaning  of  the  Eleventh 
Amendment.  However,  the  Court  overturned  the  court  of  appeals  and 
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district  court  decisions,  holding  that  apart  from  the  actions  for  which 
the  teacher  might  claim  First  Amendment  protection,  the  board  could 
have  chosen  not  to  rehire  him  on  the  basis  of  several  other  incidents. 
The  radio  station  incident,  while  clearly  implicating  a  protected  right, 
was  not  the  substantial  reason  for  nonrenewal.  The  board  could  have 
reached  the  same  decision  had  the  teacher  not  engaged  in  constitution- 
ally protected  conduct.  A  marginal  employee  should  not  have  employ- 
ment questions  resolved  in  his  favor  simply  because  he  engages  in  a 
constitutionally  protected  activity.  But  neither  should  marginal  em- 
ployees be  able  to  prevent  dismissal  by  engaging  in  constitutionally 
protected  activity  and  then  hiding  under  a  constitutional  shield  as  pro- 
tection from  all  other  actions  which  were  not  constitutionally  pro- 
tected. The  lower  courts  were  instructed  to  determine  whether  the 
board's  decision  could  have  been  reached  absent  the  constitutionally 
protected  activity  of  phoning  the  radio  station,  and,  if  such  a  decision 
could  have  been  reached,  whether  remedial  action  to  correct  the  con- 
stitutional violation  would  be  necessary.  Mount  Healthy  City  School 
District  v.  Doyle,  429  U.S.  274,  97  S.Ct.  568,  50  L.Ed.2d  471  (1977). 

Title  VII  of  1964  Civil  Rights  Act,  42  U.S.C.  §  2000  et  seq.  was 
enacted  to  eliminate  employment  discrimination  based  upon  race, 
color,  sex,  religion  or  national  origin.  In  a  1977  employment  discrimi- 
nation case  the  Court  stated  that  under  Title  VII  employers  accused  of 
employment  discrimination  were  entitled  to  meet  the  complaining  par- 
ties' evidence  with  their  own  evidence  to  rebut  an  inference  of 
discrimination. 

A  suburban  St.  Louis,  Missouri,  school  district  had  a  racial  compo- 
sition of  only  1.8  percent  black  teachers,  compared  to  an  area  wide 
rate  of  15.4  percent.  School  principals  in  the  suburban  district  had 
almost  unlimited  discretion  in  their  hiring  policies.  The  district's  at- 
tendance rate  was  only  two  percent  black  compared  to  fifty  percent 
black  students  in  the  nearby  St.  Louis  city  school  district.  The  U.S. 
government  sued  the  suburban  school  district  on  the  theory  that  the 
district  had  a  pattern  or  practice  of  racially  discriminatory  hiring 
practices.  The  government  based  its  case  on  statistical  disparities,  sub- 
jective hiring  practices  and  evidence  from  fifty- five  unsuccessful  black 
teaching  applicants.  The  court  ruled  that  there  was  no  pattern  or  prac- 
tice of  discrimination  in  the  district's  hiring  practices.  It  noted  that  the 
district  had  never  operated  a  racially  segregated  dual  school  system, 
and  that  the  small  percentage  of  black  employees  corresponded  with 
the  small  number  of  black  students  in  the  district.  On  appeal,  the  U.S. 
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Court  of  Appeals,  Eighth  Circuit,  reversed  the  district  court's  decision 
ruling  that  teacher-student  ratios  were  irrelevant  and  that  the  correct 
comparison  was  between  the  district's  black  employment  rate  and  that 
of  the  local  labor  market.  The  district  petitioned  to  the  U.S.  Supreme 
Court,  which  granted  certiorari. 

The  Court  held  that  employment  statistics  were  relevant  in  estab- 
Hshing  a  pattern  or  practice  of  race  discrimination  under  Title  VII. 
However,  the  court  of  appeals  erroneously  substituted  its  judgment 
for  the  district  court's  when  it  held  that  the  government  had  success- 
fully proven  its  case.  The  court  of  appeals  should  have  permitted  the 
district  to  meet  the  government's  evidence  with  its  own  evidence  in 
rebuttal  to  contradict  the  evidence  of  employment  discrimination.  Ti- 
tle VII  was  inapplicable  to  public  employers  until  March  24,  1972,  and 
employers  who  used  nondiscriminatory  policies  after  that  date  were 
not  in  violation  of  the  act  despite  prior  transgressions.  The  district  had 
hired  progressively  more  black  teachers  in  years  after  1972,  making 
necessary  a  remand  to  the  district  court  for  further  findings  consistent 
with  the  Court's  opinion.  Hazelwood  School  District  v.  C/.5.,  433 
U.S.  299,  97  S.Ct.  2736,  53  L.Ed.2d  768  (1977). 

In  an  employment  discrimination  lawsuit  filed  under  Title  VII,  the 
aggrieved  party  bears  the  burden  of  proving  that  the  employer's  re- 
fusal to  hire  is  a  pretext  for  unlawful  discrimination. 

In  an  employment  discrimination  case  against  a  state  college,  a  fed- 
eral district  court  ruled  that  the  college  had  discriminated  against  a 
professor  on  the  basis  of  sex.  The  U.S.  Court  of  Appeals,  Fifth  Cir- 
cuit, affirmed  the  decision,  ruling  that  Title  VII  of  the  1964  Civil 
Rights  Act,  42  U.S.C.  §  2000  et  seq,,  required  the  college  to  prove 
absence  of  discriminatory  motive.  In  a  per  curiam  opinion,  the  U.S. 
Supreme  Court  held  that  this  burden  was  too  great.  It  ruled  that  in  an 
employment  discrimination  case,  the  employer  need  only  "articulate 
some  legitimate,  nondiscriminatory  reason  for  the  employee's  rejec- 
tion." In  other  words,  the  employee  has  the  burden  of  proving  that  the 
reason  for  the  employee's  rejection  was  a  mere  pretext.  The  Court 
vacated  the  court  of  appeals  decision  and  remanded  the  case  for  re- 
consideration under  the  lesser  standard.  Trustees  of  Keene  State  Col- 
lege V.  Sweeney,  439  U.S.  24,  99  S.Ct.  295,  58  L.Ed.2d  216  (1978). 

In  1978,  the  Court  suspended  a  Georgia  county  education  board 
rule  which  would  have  required  county  employees  to  forego  their  sala- 
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ries  when  running  for  political  office.  The  rule  violated  §  5  of  the 
Voting  Rights  Act. 

A  black  administrator  of  student  personnel  services  for  a  county 
board  of  education  announced  his  candidacy  for  the  Georgia  House 
of  Representatives.  Less  than  a  month  later,  the  board  unexpectedly 
adopted  a  rule,  without  federal  approval,  requiring  that  any  board 
employee  running  for  office  would  have  to  take  a  leave  of  absence 
without  pay.  As  a  result,  the  administrator  was  forced  to  take  three 
leaves  of  absence,  losing  approximately  $11, 000  in  salary.  The  admin- 
istrator sued  in  a  federal  district  court,  alleging  that  the  rule  was  in- 
valid because  it  was  a  standard  in  regard  to  voting  and  therefore 
required  federal  clearance  under  §  5  of  the  Voting  Rights  Act  of  1965. 
The  administrator  also  pointed  out  that  he  was  the  first  black  from  the 
county  to  run  for  the  Georgia  legislature  since  the  Reconstruction  Era. 
The  district  court  ruled  that  the  rule  should  obtain  federal  approval 
before  it  was  implemented.  However,  the  court  declined  to  decide 
whether  the  rule  itself  had  a  discriminatory  purpose  or  effect,  refusing 
to  rule  on  its  compliance  with  §  5  of  the  Voting  Rights  Act.  The  U.S. 
Supreme  Court  agreed  to  hear  the  case. 

The  Supreme  Court  agreed  that  the  rule  was  a  voting  procedure, 
thus  subject  to  compliance  with  §  5.  The  Court  noted  that  previous 
decisions  had  given  §  5  a  broad  interpretation,  in  order  to  encompass 
any  state  enactments  altering  its  election  law.  The  rule  in  question 
imposed  substantial  economic  disincentives  for  public  employees  seek- 
ing office.  The  Court  ruled  that  although  the  leave  of  absence  rule  was 
estabhshed  by  a  school  board  which  itself  did  not  conduct  elections, 
the  rule  became  subject  to  Civil  Rights  Act  requirements  because  it 
affected  the  electoral  process.  The  Court  affirmed  the  district  court's 
decision  and  the  rule  was  suspended,  pending  its  clearance  of  §  5  of 
the  Civil  Rights  Act.  Dougherty  County  Board  of  Education  v.  White, 
439  U.S.  32,  99  S.Ct.  368,  58  L.Ed.2d  269  (1978). 

The  Supreme  Court  upheld  the  right  of  a  Mississippi  teacher  to 
voice  opposition  to  the  racial  policies  of  her  school  district.  It  held 
that  public  employees  retained  First  Amendment  protection  when  they 
made  private  communications  with  their  employers. 

A  Mississippi  junior  high  school  English  teacher  was  discharged  by 
her  school  district  for  allegedly  not  cooperating  with  administration 
officials  over  school  policy.  The  teacher  then  intervened  in  a  federal 
district  court  action  ordering  the  school  district  to  desegregate.  She 
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sought  reinstatement,  arguing  that  the  school  district  had  violated  her 
First  and  Fourteenth  Amendment  rights  to  free  speech  by  firing  her  in 
retaliation  for  vocally  opposing  the  school  district's  segregative  poli- 
cies. Before  the  federal  district  court,  the  school  district  contended 
that  it  had  dismissed  the  teacher  for  justifiable  reasons.  It  pointed  to 
several  earUer  encounters  between  the  teacher  and  school  officials,  in 
which  the  teacher  had  allegedly  made  petty  and  unreasonable  de- 
mands in  a  rude  manner.  However,  the  district  court  concluded  that 
the  teacher  had  been  discharged  for  exercising  her  free  speech  rights. 
The  teacher  had  legitimately  been  speaking  out  against  school  policies 
that  she  thought  were  racially  discriminatory.  Thus,  the  dismissal  vio- 
lated the  First  Amendment.  The  U.S.  Court  of  Appeals,  Fifth  Circuit, 
reversed.  It  concluded  that  because  the  teacher  had  privately  expressed 
her  concerns  with  the  school  principal,  the  speech  was  not  protected 
under  the  First  Amendment.  It  stated  that  public  employees  do  not 
have  a  right  to  privately  express  their  views  to  a  higher  authority.  The 
U.S.  Supreme  Court  granted  certiorari. 

The  Court  rejected  as  clearly  erroneous  the  court  of  appeal's  con- 
clusion that  public  employee  speech  in  private  situations  was  unpro- 
tected by  the  First  Amendment.  The  Court's  previous  decisions  in 
Pickering  v.  Board  of  Education  and  Mt.  Healthy  City  Board  of  Edu- 
cation V.  Doyle,  above,  did  not  stand  for  the  proposition  that  public 
employee  expression  in  private  was  without  constitutional  protection. 
Those  cases  had  involved  public  employees  making  public  criticism  of 
school  poHcies.  However,  protection  of  speech  was  not  dependent  on 
the  pubHc  character  of  the  speech.  The  principal,  by  opening  his  door 
to  the  teacher,  had  not  been  an  "unwilling  recipient"  of  the  teacher's 
views.  The  Court  refused  to  adopt  the  view  that  the  First  Amendment 
makes  a  distinction  between  private  and  public  speech  by  public  em- 
ployees. The  Court  vacated  the  court  of  appeal's  decision  and  re- 
manded the  case.  Givhan  v.  Western  Line  Consolidated  School 
District,  439  U.S.  410,  99  S.Ct.  693,  58  L.Ed.2d  619  (1978). 

In  a  case  appealed  to  the  United  States  Supreme  Court,  the  nonre- 
newal of  a  tenured  teacher's  contract  because  of  her  failure  to  earn 
continuing  education  credits  was  held  constitutionally  allowable  and 
not  a  deprivation  of  her  substantive  due  process  and  equal  protection 
rights. 

A  tenured  Oklahoma  teacher  failed  to  earn  required  continuing  ed- 
ucation credits.  This  violated  her  school  district's  policy,  and  she  for- 
feited salary  increases  to  which  she  would  have  been  otherwise 
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entitled.  The  state  legislature  then  mandated  salary  raises  for  teachers 
regardless  of  compliance  with  continuing  education  requirements.  The 
district  threatened  to  terminate  the  teacher's  employment  unless  she 
fulfilled  the  continuing  education  requirements.  When  she  refused, 
the  district  refused  to  renew  her  contract.  She  sued  the  district  in  a 
federal  district  court,  which  dismissed  her  case.  However,  the  U.S. 
Court  of  Appeals,  Tenth  Circuit,  reversed  the  district  court's  decision, 
and  the  district  appealed  to  the  U.S.  Supreme  Court. 

Regarding  the  Due  Process  Clause  part  of  the  teacher's  claim  the 
Court  said  that  the  district's  rule  was  endowed  with  a  presumption  of 
legislative  validity  and  the  teacher  failed  to  rebut  that  presumption. 
The  desire  of  the  district  to  provide  well  qualified  teachers  was  not 
arbitrary — especially  when  it  made  every  effort  to  give  this  specific 
teacher  a  chance  to  meet  the  requirements.  The  rule  was  reasonable 
and  the  teacher's  interest  in  continued  employment  did  not  outweigh 
the  compelling  state  interest  in  public  education.  Nor  was  there  a  dep- 
rivation of  equal  protection  since  all  teachers  were  obligated  to  obtain 
the  same  credits.  The  sanction  of  contract  nonrenewal  was  rationally 
related  to  the  district's  objective  of  enforcing  the  continuing  education 
obligation  of  its  teachers.  The  Court  reversed  the  court  of  appeals 
decision,  finding  the  district  sanctions  constitutional  on  both  Due 
Process  and  Equal  Protection  Clause  grounds.  Harrah  Independent 
School  District  v.  Martin,  440  U.S.  194,  99  S.Ct.  1062,  59  L.Ed.2d 
248  (1979). 

The  government  interest  in  ensuring  public  school  teaching  stan- 
dards must  be  rationally  related  to  the  method  used  to  advance  the 
interest  under  the  Fourteenth  Amendment's  Equal  Protection  Clause. 
The  Court  upheld  a  New  York  law  which  prohibited  aliens  from  ob- 
taining teacher  certification,  since  it  bore  a  rational  relationship  to  the 
government's  interest  in  inculcating  students  with  civic  values. 

A  New  York  law  prohibited  any  person  who  was  not  a  citizen  of  the 
United  States  from  gaining  certification  as  a  public  school  teacher 
unless  that  person  manifested  an  intention  to  apply  for  citizenship. 
Unless  a  teacher  obtained  certification,  the  teacher  could  not  work  in 
public  schools  in  New  York.  The  state  Commissioner  of  Education 
was  authorized  to  create  exemptions  from  this  prohibition,  and  had 
done  so  on  several  occasions.  A  citizen  of  Great  Britain  who  had  re- 
sided in  the  U.S.  since  1965  and  was  married  to  a  U.S.  citizen  sought 
certification  and  was  denied.  A  Finnish  citizen  also  applied  and  was 
rejected.  Both  applicants  sued  the  commissioner  in  a  federal  district 
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court,  seeking  to  enjoin  enforcement  of  the  statute.  The  complaining 
parties  argued  that  it  violated  the  Equal  Protection  Clause  of  the 
Fourteenth  Amendment.  A  federal  district  court  held  that  the  statute 
violated  the  Equal  Protection  Clause,  and  the  Supreme  Court  granted 
review. 

The  Court  held  that  the  law  did  not  violate  the  Equal  Protection 
Clause.  The  state  needed  to  show  some  rational  relationship  between 
excluding  the  ahens  and  a  governmental  interest.  The  Court  stated 
that  the  New  York  statute  bore  a  rational  relationship  to  the  state's 
interest  in  furthering  its  educational  goals,  especially  with  respect  to 
having  an  obHgation  to  promote  civic  virtues  and  understanding.  The 
Court  reversed  and  remanded  the  district  court's  decision.  Ambach  v. 
Norwich,  441  U.S.  68,  99  S.Ct.  1589,  60  L.Ed.2d  49  (1979). 


In  a  1980  employment  case  brought  under  Title  VII,  the  Court  con- 
cluded that  the  statute  of  limitations  began  to  run  on  the  date  the 
teacher  was  denied  tenure,  rather  than  on  his  final  employment  date. 

A  black  Liberian  teacher  taught  at  a  state-supported  Delaware  col- 
lege which  was  attended  predominantly  by  blacks.  The  faculty  com- 
mittee on  tenure  recommended  that  he  not  be  given  tenure,  and  the 
college  faculty  senate  and  board  of  trustees  adhered  to  this  recommen- 
dation. The  teacher  then  filed  a  grievance  with  the  board's  grievance 
committee,  which  took  the  case  under  advisement.  The  college  offered 
him  a  one-year  "terminal  contract"  in  accordance  with  state  policy. 
After  the  teacher  had  signed  the  terminal  contract  without  objection, 
the  grievance  committee  denied  his  grievance.  The  teacher  then  at- 
tempted to  file  a  complaint  with  the  Equal  Employment  Opportunity 
Commission  (EEOC).  However,  he  was  notified  that  he  would  first 
have  to  exhaust  state  administrative  remedies  if  he  wanted  to  file  a 
claim  under  Title  VII  of  the  1964  Civil  Rights  Act.  After  the  appropri- 
ate state  agency  waived  its  jurisdiction,  the  EEOC  issued  a  right-to-sue 
letter.  The  teacher  then  filed  a  lawsuit  in  a  federal  district  court,  alleg- 
ing that  the  college  had  discriminated  against  him  on  the  basis  of  his 
national  origin  in  violation  of  Title  VII  and  42  U.S.C.  §  1981.  The 
district  court  dismissed  the  teacher's  claims  as  untimely  because  the 
Title  VII  complaint  was  not  filed  with  the  EEOC  within  180  days  and 
the  §  1981  claim  had  not  been  filed  in  federal  court  within  three  years. 
The  U.S.  Court  of  Appeals,  Third  Circuit,  reversed,  holding  that  the 
limitations  on  Title  VII  and  §  1981  did  not  begin  to  run  until  the  teach- 
er's terminal  contract  expired.  It  reasoned  that  a  terminated  employee 
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should  not  have  to  file  suit  until  termination  had  actually  occurred. 
The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  reversed  the  court  of  appeals*  decision  and  reinstituted 
the  district  court's  finding  that  both  the  Title  VII  and  §  1981  claims 
were  untimely.  It  held  that  statutes  of  limitations  exist  to  ensure  that 
plaintiffs  promptly  assert  their  rights  and  to  protect  employers  from 
the  burden  of  defending  stale  actions.  The  teacher's  complaint  did  not 
state  that  the  college  discriminated  against  him  on  the  basis  of  na- 
tional origin,  it  simply  concentrated  on  the  college's  denial  of  tenure. 
The  teacher  had  failed  to  make  out  3.  prima  facie  case  of  employment 
discrimination  under  Title  VII,  because  he  had  stated  no  continuing 
violation  of  his  civil  rights.  The  Court  noted  that,  in  fact,  the  teacher 
had  received  essentially  the  same  treatment  accorded  to  other  teachers 
who  were  denied  tenure.  It  was  insufficient  for  the  teacher  to  allege 
that  his  termination  "gives  present  effect  to  the  past  illegal  act  and 
therefore  perpetuates  the  consequences  of  forbidden  discrimination." 
The  statute  of  limitations  began  to  run  when  the  teacher  was  denied 
tenure,  specifically,  on  the  date  which  the  college  had  offered  him  a 
terminal  contract.  As  the  district  court  was  correct  in  that  holding,  the 
Court  upheld  its  decision.  Delaware  State  College  v.  Ricks,  449  U.S. 
250,  101  S.Ct.  498,  66L.Ed.2d431  (1980). 

Title  IX  of  the  1972  Education  Amendments,  20  U.S.C.  §  1681  et 
seq.  prohibits  gender  discrimination  in  education  programs  and  activi- 
ties which  receive  federal  financial  assistance.  Sanctions  for  noncom- 
pliance include  termination  of  funding  for  specific  future  grants.  In 
1982,  the  Supreme  Court  ruled  that  Title  IX 's  nondiscrimination  re- 
quirements applied  not  only  to  students  and  academic  policies,  but  to 
employment  as  well. 

In  1975,  the  U.S.  Department  of  Education  issued  regulations  pro- 
hibiting gender-based  employment  discrimination  in  all  federally- 
funded  education  programs.  The  regulations  pertained  to  many 
employment  practices  including  job  classification  and  pregnancy 
leave.  A  tenured  Connecticut  public  school  teacher  took  a  one-year 
maternity  leave.  The  school,  which  received  Title  IX  funds,  refused  to 
rehire  the  teacher  and  she  filed  an  administrative  appeal,  resulting  in 
an  education  department  request  to  investigate  school  district  employ- 
ment practices.  The  district  refused  the  request  for  an  investigation 
and  sued  the  U.S.  government  in  a  federal  district  court,  which 
granted  an  injunction  against  enforcing  the  nondiscrimination  regula- 
tions. The  court  ruled  that  Title  IX's  nondiscrimination  mandate  ap- 
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plied  only  to  discrimination  practices  against  students  and  not  to 
teachers  and  employment  practices.  The  district  court  also  rejected 
another  Title  IX  complaint  by  a  Connecticut  public  school  guidance 
counselor  who  claimed  that  her  school  district  gave  her  discriminatory 
work  assignments  and  failed  to  renew  her  contract  on  the  basis  of  her 
sex.  The  U.S.  Court  of  Appeals,  Second  Circuit,  consohdated  the  two 
cases  and  reversed  the  district  court  decisions.  Because  other  circuit 
courts  had  reached  different  results,  the  U.S.  Supreme  Court  granted 
certiorari. 

The  Supreme  Court  found  no  reason  to  Hmit  Title  IX  to  discrimina- 
tion complaints  by  students  alone.  Section  901(a)  of  the  statute 
broadly  stated  that  "No  person  in  the  United  States  shall,  on  the  basis 
of  sex,  be  excluded  from  participation  in,  be  denied  the  benefits  of,  or 
be  subjected  to  discrimination  under  any  education  program  or  activ- 
ity receiving  Federal  financial  assistance.  .  .  .''  An  extensive  review  of 
the  statute's  legislative  history  revealed  evidence  that  employment 
practices  were  within  the  scope  of  Title  IX.  The  Court  affirmed  the 
appeals  court's  decision,  although  it  rejected  the  court's  attempt  to 
expand  potential  funding  termination  beyond  the  particular  program 
which  was  found  to  be  in  noncompliance.  The  Court  remanded  the 
case  with  instructions  to  apply  the  act  to  the  cases,  permitting  funding 
termination  on  a  program-specific  basis  only,  if  the  records  justified  a 
finding  of  gender-based  discrimination  in  a  federally-funded  pro- 
gram. North  Haven  Board  of  Education  v.  Bell,  456  U.S.  512,  102 
S.Ct.  1912,  72  L.Ed.2d  299  (1982). 

The  Due  Process  Clause  of  the  Fourteenth  Amendment  protects 
individuals  from  state  interference  with  rights  to  life,  liberty  and  prop- 
erty by  requiring  minimal  procedural  protections.  The  level  of  protec- 
tion depends  upon  the  state  law  which  creates  the  property  right. 
Public  employees  are  vested  by  state  law  with  the  right  to  notice  and  a 
hearing  at  some  point  in  the  termination  process.  Under  an  Ohio  stat- 
ute, employees  were  limited  to  notice  and  an  informal  hearing  in  ter- 
mination matters,  but  had  no  full  administrative  hearing  rights  until 
after  the  termination.  The  Court  upheld  the  statute  under  the  Due 
Process  Clause. 

Ohio  law  protected  all  civil  service  employees  from  dismissal  except 
for  "misfeasance,  malfeasance,  or  nonfeasance  in  office."  Employees 
who  were  terminated  for  cause  were  entitled  to  an  order  of  removal 
stating  the  reasons  for  termination.  Unfavorable  orders  could  be  ap- 
pealed to  a  state  administrative  board  whose  determinations  were  sub- 
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ject  to  state  court  review.  A  security  guard  hired  by  a  school  board 
stated  on  his  job  application  that  he  had  never  been  convicted  of  a 
felony.  Upon  discovering  that  he  had  in  fact  been  convicted  of  grand 
larceny,  the  school  board  dismissed  him  for  dishonesty  in  filling  out 
the  job  application.  He  was  not  afforded  an  opportunity  to  respond  to 
the  dishonesty  charge  or  to  challenge  the  dismissal  until  nine  months 
later.  In  the  second  case,  a  school  bus  mechanic  was  fired  because  he 
had  failed  an  eye  examination.  The  mechanic  appealed  his  dismissal 
after  the  fact  because  he  had  not  been  afforded  a  pretermination  hear- 
ing. A  federal  district  court  rejected  both  of  the  employees'  claims  and 
they  appealed  to  U.S.  Court  of  Appeals,  Sixth  Circuit,  which  reversed 
the  district  court's  decisions.  The  U.S.  Supreme  Court  consolidated 
the  appeals  by  the  school  districts. 

The  Supreme  Court  held  that  the  employees  possessed  a  property 
right  in  their  employment  and  were  entitled  to  a  pretermination  op- 
portunity to  respond  to  the  dismissal  charges  against  them.  The  pre- 
termination hearing,  stated  the  Court,  need  not  resolve  the  propriety 
of  the  discharge,  but  should  be  a  check  against  mistaken  decisions — 
essentially  a  determination  of  whether  there  are  reasonable  grounds  to 
believe  that  the  charges  against  the  employee  are  true  and  support  the 
proposed  action.  The  Supreme  Court  upheld  that  portion  of  the  lower 
court  decisions  which  found  that  the  delay  in  the  guard's  administra- 
tive proceedings  did  not  constitute  a  separate  constitutional  violation. 
The  Due  Process  Clause  requires  a  hearing  "at  a  meaningful  time," 
and  here  the  delay  stemmed  in  part  from  the  thoroughness  of  the  pro- 
cedures afforded  the  guard.  On  the  matter  of  the  right  to  a  preter- 
mination hearing,  however,  both  cases  were  remanded  for  further 
proceedings  consistent  with  the  Court's  decision.  Cleveland  Board  of 
Education  v.  Loudermill,  470  U.S.  532,  105  S.Ct.  1487,  84  L.Ed.2d 
494(1985). 

In  a  1986  memorandum  decision,  the  Court  compelled  a  private 
college  to  disclose  employment  records  in  an  administrative  proceed- 
ing before  the  Equal  Employment  Opportunity  Commission  (EEOC). 
The  EEOC  enforces  Title  VII  and  other  antidiscrimination  laws. 

The  U.S.  Supreme  Court  refused  to  intervene  in  EEOC  v.  Franklin 
&  Marshall  College,  775  E2d  1 10  (3d  Cir.1985).  The  case  arose  when  a 
professor,  who  had  been  employed  at  a  private  school  in  Pennsylvania 
for  three  years,  was  denied  tenure.  The  school's  professional  stan- 
dards committee,  composed  of  the  dean  and  five  faculty  members, 
recommended  that  tenure  not  be  granted  to  the  professor.  The  com- 
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mittee's  recommendation  was  reaffirmed  by  the  college's  grievance 
committee.  The  professor  then  filed  a  complaint  with  the  EEOC,  al- 
leging discrimination  based  on  his  French  national  origin.  The  EEOC 
issued  a  subpoena  for  the  committee's  records.  Although  the  EEOC 
offered  to  accept  the  records  with  names  deleted,  the  school  refused  to 
disclose  them.  The  EEOC  then  filed  suit  in  federal  district  court  to 
compel  the  college  to  comply  with  the  subpoena.  The  district  court 
ordered  disclosure  of  the  records  and  the  college  appealed.  Before  the 
court  of  appeals,  the  college  argued  that  "the  quality  of  a  college  and 
.  .  .  academic  freedom,  which  has  a  constitutional  dimension,  is  inex- 
tricably intertwined  with  a  confidential  peer  review  process."  The 
court  of  appeals  held  that  although  the  disclosure  might  burden  the 
tenure  process  or  invade  the  privacy  of  other  professors,  the  records 
had  to  be  disclosed  because  they  were  "relevant"  to  the  EEOC's  case. 
The  records  were  ordered  disclosed  to  the  EEOC.  The  college  ap- 
pealed to  the  U.S.  Supreme  Court,  but  its  petition  for  review  was 
denied.  Franklin  &  Marshall  College  v.  EEOC,  476  U.S.  1163,  106 
S.Ct.  2288,  90  L.Ed.2d  729  (1986). 

In  an  action  based  upon  a  state  civil  rights  enforcement  agency's 
jurisdiction  over  a  private  school,  the  Supreme  Court  ruled  that  fed- 
eral courts  should  permit  the  state  agency  proceedings  to  run  their 
course. 

An  Ohio  private  school  refused  to  renew  the  contract  of  a  teacher 
after  it  discovered  that  she  was  pregnant,  due  to  its  belief  that  a 
mother  should  stay  home  with  her  young  children.  The  teacher  con- 
tacted an  attorney  and  threatened  the  school  with  a  lawsuit.  The 
school  rescinded  its  nonrenewal  decision,  but  then  terminated  her  em- 
ployment because  she  had  circumvented  the  school's  internal  griev- 
ance procedure.  This,  the  school  claimed,  violated  the  "biblical  chain 
of  command."  After  the  termination,  the  teacher  filed  a  sex  discrimi- 
nation complaint  with  the  Ohio  Civil  Rights  Commission  (OCRC). 
When  the  OCRC  began  its  investigation  of  the  complaint,  the  school 
sued  in  federal  district  court  to  prevent  any  action  by  the  OCRC.  The 
school  based  its  arguments  on  the  First  Amendment's  guarantee  of 
freedom  of  rehgion.  The  district  court  dismissed  the  complaint,  but 
the  U.S.  Court  of  Appeals,  Sixth  Circuit,  reversed  the  decision.  The 
court  of  appeals  agreed  that  the  OCRC  investigation  would  impermis- 
sibly interfere  with  the  practice  of  the  school's  religious  beliefs. 

On  appeal  to  the  U.S.  Supreme  Court,  the  district  court's  ruling  was 
reinstated.  The  federal  courts  should  be  reluctant  to  interfere  with  a 
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state  administrative  or  judicial  proceeding  until  the  proceeding  is  com- 
pleted. Further,  the  Supreme  Court  was  unwilling  to  find  that  merely 
because  an  administrative  body  had  jurisdiction  over  a  religious 
school  the  school's  First  Amendment  rights  would  be  violated.  The 
OCRC  was  allowed  to  go  forward  with  its  investigation.  Ohio  Civil 
Rights  Commission  v.  Dayton  Christian  Schools,  411  U.S.  619,  106 
S.Ct.  2718,  91  L.Ed.2d  512  (1986). 


The  Court  ruled  in  1986  that  a  state  administrative  proceeding  on  a 
Title  VII  discrimination  claim  filed  in  a  state  court  could  be  appealed 
to  the  federal  court  system  when  the  state  administrative  proceeding 
remained  unreviewed  by  state  courts. 

The  University  of  Tennessee  Agricultural  Extension  Service  dis- 
charged a  black  employee,  allegedly  for  inadequate  work  and  miscon- 
duct on  the  job.  The  employee  requested  a  hearing  under  the  state 
Uniform  Administrative  Procedures  Act  to  contest  his  termination. 
Before  his  administrative  hearing  took  place  the  employee  also  filed  a 
claim  in  a  U.S.  district  court  under  federal  civil  rights  laws,  alleging 
that  his  dismissal  had  been  racially  motivated.  The  district  court  en- 
tered a  temporary  restraining  order  halting  the  state  administrative 
hearing,  but  it  later  allowed  the  hearing  to  go  forward.  The  results  of 
the  hearing  were  that  the  dismissal  had  not  been  racially  motivated. 
The  university  moved  to  dismiss  the  employee's  federal  court  lawsuit 
because  it  had  already  been  resolved  in  the  administrative  hearing. 
The  district  court  agreed  and  dismissed  the  case,  holding  that  it  would 
not  afford  the  employee  a  chance  to  relitigate  the  same  case  in  federal 
court.  The  U.S.  Court  of  Appeals,  Sixth  Circuit,  reversed  the  decision 
and  allowed  the  employee's  case  to  remain  in  federal  court.  The  uni- 
versity appealed  the  decision  to  the  U.S.  Supreme  Court,  which  held 
that  the  employee's  case  should  be  heard  by  the  district  court.  The 
Court  ruled  that  a  state  administrative  proceeding  on  a  Title  VII  claim 
not  reviewed  by  a  higher  state  board  could  be  heard  in  federal  court. 
Since  the  decision  made  at  the  employee's  administrative  hearing  was 
not  reviewed  by  the  state  courts,  it  had  no  preclusive  effect.  The  em- 
ployee had  the  right  to  introduce  his  claim  anew.  University  of  Tennes- 
see V.  Elliot,  478  U.S.  788,  106  S.Ct.  3220,  92  L.Ed.2d  635  (1986). 


Title  VII  employment  restrictions  do  not  apply  to  religious  educa- 
tional institutions.  In  a  1987  decision,  the  Court  applied  the  Lemon 
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test,  see  Chapter  Two,  Section  III,  above,  and  ruled  that  religious 
schools  were  free  from  Title  VIFs  scope  even  when  the  job  involved 
was  nonreligious. 


In  a  decision  affecting  private  religious  educational  institutions,  the 
U.S.  Supreme  Court  ruled  that  such  institutions  may  discriminate  on 
the  basis  of  religion  in  the  hiring  for  nonreligious  jobs  involving  non- 
profit activities.  The  case  involved  a  man  who  worked  at  a  Mormon 
church-operated  gymnasium  for  sixteen  years.  After  being  discharged 
for  failing  to  meet  several  church-related  requirements  for  employ- 
ment, he  sued  the  church  in  a  federal  district  court,  alleging  religious 
discrimination  in  violation  of  Title  VII.  The  church  moved  for  dis- 
missal claiming  that  §  702  of  Title  VII  exempted  it  from  liability.  The 
man  claimed  that  if  §  702  allowed  rehgious  employers  to  discriminate 
on  religious  grounds  in  hiring  for  nonreligious  jobs,  then  Title  VII 
would  be  in  violation  of  the  Establishment  Clause  of  the  First  Amend- 
ment. The  district  court  ruled  for  the  man  and  the  church  appealed 
directly  to  the  U.S.  Supreme  Court. 

The  question  before  the  Court  was  whether  applying  §  702  to  the 
secular  nonprofit  activities  of  religious  organizations  violated  the  Es- 
tablishment Clause.  Section  702  provides  that  Title  VII  "shall  not  ap- 
ply ...  to  a  religious  corporation,  association  [or]  educational 
institution  .  .  .  with  respect  to  the  employment  of  individuals  of  a 
particular  religion  to  perform  work  connected  with  the  carrying  on  by 
such  [an  organization]  of  its  activities."  In  ruling  for  the  church,  the 
Supreme  Court  applied  the  three-part  test  set  out  in  Lemon  v.  Kurtz- 
man.  Lemon  requires  first  that  a  law  serve  a  secular  legislative  pur- 
pose. Section  702  meets  this  test,  said  the  Court,  since  it  is  permissible 
legislative  purpose  to  alleviate  .  .  .  governmental  interference  with  the 
ability  of  religious  organizations  to  define  and  carry  out  their  mis- 
sions. The  second  test  required  that  §  702  have  a  primary  effect  that 
neither  advances  nor  inhibits  religion.  Section  702  meets  that  require- 
ment since  a  law  is  not  unconstitutional  simply  because  it  allows 
churches  to  advance  religion,  stated  the  Court.  Section  702  does  not 
violate  the  third  part  of  the  Lemon  test  because  it  does  not  impermis- 
sibly entangle  church  and  state.  The  Supreme  Court  reversed  the  dis- 
trict court's  decision  and  upheld  the  right  of  nonprofit  religious 
employers  to  impose  religious  conditions  for  employment  in  nonreli- 
gious positions  involving  nonprofit  activities.  Corporation  of  the  Pre- 
siding Bishop  of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints  v. 
Amos,  483  U.S.  327,  107  S.Ct.  2862,  97  L.Ed.2d  273  (1987). 


150       EMPLOYMENT  Ch.  4 

The  U.S.  Supreme  Court  issued  a  ruling  affecting  the  right  of  a 
former  private  university  employee  to  have  his  case  returned  to  state 
court  rather  than  dismissed  at  the  federal  court  level. 

A  private  university  employee  sued  the  university  in  a  Pennsylvania 
trial  court,  claiming  that  the  school  had  violated  the  federal  Age  Dis- 
crimination in  Employment  Act  (ADEA).  He  also  brought  state  law 
claims  for  wrongful  discharge,  breach  of  contract  and  other  viola- 
tions. The  employee  was  allowed  to  remove  the  case  from  state  court 
to  a  U.S.  district  court  because  the  alleged  violation  of  the  ADEA 
gave  federal  court  jurisdiction  over  the  entire  lawsuit.  The  employee 
then  discovered  that  the  federal  claim  could  not  be  successful  because 
he  had  failed  to  file  a  timely  age  discrimination  charge  with  a  federal 
or  state  agency.  He  requested  that  the  federal  claim  be  deleted  and  that 
the  case  be  remanded  to  the  Pennsylvania  trial  court  in  which  it  was 
filed.  The  U.S.  district  court  granted  this  request.  The  university  then 
requested  that  the  U.S.  Court  of  Appeals,  Third  Circuit,  order  the 
U.S.  district  court  not  to  remand  the  case  to  the  state  court.  The  court 
of  appeals  denied  that  request  and  the  university  asked  the  U.S.  Su- 
preme Court  to  review  that  decision. 

The  Supreme  Court  noted  that  when  a  case  is  removed  from  state  to 
federal  court  because  it  contains  a  federal  claim,  the  federal  court  can 
exercise  jurisdiction  over  the  entire  case,  including  claims  arising  un- 
der state  law.  The  federal  and  state  law  claims  must  arise  from  the 
same  "operative  facts."  In  cases  where  the  federal  claim  is  dropped 
from  the  lawsuit  after  removal,  a  federal  court  has  discretion  to  dis- 
miss the  case  and  let  the  plaintiff  start  over  again  in  state  court.  The 
question  in  this  case,  however,  was  whether  the  federal  court  has  dis- 
cretion to  remand  the  case  to  the  state  court,  thereby  preserving  state 
law  claims  that  would  otherwise  be  lost  if  state  statutes  of  limitation 
have  run  before  the  plaintiff  can  start  again  in  state  court.  The  Su- 
preme Court  asserted  that  the  legal  doctrine  concerning  cases  in  which 
state  law  claims  reach  federal  court  because  they  are  coupled  with  a 
federal  claim  "is  designed  to  enable  courts  to  handle  cases  involving 
state-law  claims  in  the  way  that  will  best  accommodate  the  values  of 
economy,  convenience,  fairness  and  comity."  The  court  concluded 
that  federal  courts  therefore  had  discretion  to  remand  a  case  which 
had  been  removed  from  state  court  back  to  state  court  if  such  action 
would  best  accommodate  these  values.  The  Supreme  Court  ruled  that 
the  employee's  case  could  be  remanded  to  the  Pennsylvania  trial  court 
in  which  it  was  filed.  Carnegie-Mellon  University  v.  Cohill,  484  U.S. 
343,  108  S.Ct.  614,  98  L.Ed.2d  720  (1988). 
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III.  LABOR  RELATIONS 

School  boards  derive  their  authority  from  state  laws,  and  are  gener- 
ally authorized  to  make  employment  decisions  including  hiring,  firing 
and  negotiating  employment  contracts.  The  fact  that  school  boards 
must  negotiate  with  collective  bargaining  representatives  as  adversar- 
ies in  contract  negotiations  does  not  deprive  school  boards  of  their 
status  as  impartial  decision  makers  in  employment  matters.  Without  a 
showing  of  actual  bias,  boards  are  presumed  to  be  impartial  when 
they  conduct  hearings  for  employment  termination. 

Wisconsin  education  law  prohibited  strikes  by  teachers.  Under  state 
law,  school  boards  had  sole  authority  to  make  hiring  and  firing  deci- 
sions and  were  required  to  negotiate  employment  terms  and  condi- 
tions with  authorized  collective  bargaining  representatives.  When 
contract  negotiations  between  teachers  and  their  local  school  board 
became  protracted,  the  teachers  called  a  strike.  The  board  attempted 
to  end  the  strike,  noting  it  was  in  direct  violation  of  state  law.  When 
the  teachers  refused  to  return  to  work,  the  board  held  disciplinary 
hearings  and  fired  the  striking  teachers.  The  teachers  appealed  to  the 
Wisconsin  courts,  arguing  that  the  school  board  was  not  an  impartial 
decision  maker  and  that  their  discharges  had  violated  their  due  process 
rights.  The  Wisconsin  Supreme  Court  ruled  that  due  process  under  the 
Fourteenth  Amendment  required  that  the  teachers'  conduct  and  the 
board's  response  to  that  conduct  be  evaluated  by  an  impartial  decision 
maker  and  that  the  board  itself  was  not  sufficiently  impartial  to  make 
the  decision  to  discharge  the  teachers.  The  board  appealed  this  deci- 
sion to  the  Supreme  Court  of  the  United  States. 

The  Supreme  Court  reversed  the  Wisconsin  Supreme  Court  decision 
and  held  that  there  was  no  evidence  that  the  board  could  not  make  an 
impartial  decision  in  determining  to  discharge  these  teachers.  The 
mere  fact  that  the  board  was  involved  in  negotiations  with  the  teachers 
did  not  support  a  claim  of  bias.  The  board  was  the  only  body  vested 
with  statutory  authority  to  employ  and  dismiss  teachers.  Moreover, 
participation  in  negotiations  with  the  teachers  was  also  required  by 
law.  This  involvement  prior  to  the  decision  to  discharge  the  teachers 
was  not  a  sufficient  showing  of  bias  to  disqualify  the  board  as  a  deci- 
sion maker  under  the  Due  Process  Clause  of  the  Fourteenth  Amend- 
ment. Hortonville  Joint  School  District  No.  I  v.  Hortonville 
Education  Association,  426  U.S.  482,  96  S.Ct.  2308,  49  L.Ed.2d  1 
(1976). 
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In  a  1976  case,  the  Supreme  Court  rejected  a  decision  by  the  Wis- 
consin Supreme  Court  which  would  have  severely  curtailed  the  rights 
of  teachers  to  speak  publicly  about  collective-bargaining  issues.  How- 
ever, union  representatives  did  not  have  a  monopoly  on  speaking 
about  collective  bargaining  issues. 

The  Madison  Board  of  Education  and  an  employee  labor  union 
conducted  collective  bargaining  negotiations.  One  of  the  proposals 
submitted  by  the  union  called  for  the  approval  of  a  "fair  share'* 
clause,  which  would  require  all  teachers  to  pay  a  fee  which  was  equiva- 
lent to  union  dues  for  collective  bargaining  expenses,  regardless  of 
whether  the  teachers  were  union  members.  The  school  board  resisted 
this  provision  and  another  that  required  binding  arbitration  for 
teacher  dismissals.  The  negotiations  came  to  a  standstill.  Two  Wiscon- 
sin teachers,  who  were  bargaining  unit  members  but  not  union  mem- 
bers, mailed  letters  of  opposition  to  the  "fair  share"  proposal  to  other 
teachers.  Almost  two  hundred  teachers  responded,  most  expressing 
opposition  to  the  proposal.  The  two  teachers  created  a  petition  calling 
for  a  one-year  delay  in  the  fair  share  implementation.  At  the  next 
public  school  board  meeting,  the  union  president  spoke  and  presented 
a  petition  signed  by  1,300  teachers  requesting  the  expedient  resolution 
of  the  negotiations.  One  of  the  teachers  who  supported  the  fair  share 
petition  also  spoke  and  presented  the  petition.  He  stated  that  because 
teachers  were  confused  about  the  fair  share  proposal,  it  should  be 
delayed.  The  board  acquiesced  to  all  union  demands,  except  for  the 
fair  share  proposal.  The  union  then  approved  the  agreement.  A  month 
later,  the  union  filed  a  complaint  with  the  Wisconsin  Employment 
Relations  Committee  (WERC),  claiming  that  the  board  had  engaged 
in  unfair  labor  practices  by  allowing  the  teacher  opposed  to  the  fair 
share  arrangement  to  speak  at  the  board  meeting.  The  union  alleged 
that  allowing  the  teacher  to  speak  constituted  negotiations  with  some- 
one other  than  the  union's  exclusive  collective-bargaining  representa- 
tive, in  violation  of  Wisconsin  labor  law.  WERC  concluded  that  the 
board  was  in  violation  of  state  law  and  ordered  it  to  not  allow  nonun- 
ion representatives  to  speak  at  future  board  meetings  on  collective 
bargaining  issues. 

A  Wisconsin  trial  court  affirmed  the  action,  granting  an  injunction 
against  future  board  appearances  by  the  nonunion  teacher.  The  Wis- 
consin Supreme  Court  also  affirmed  the  decision,  ruling  that  individ- 
ual speech  rights  could  be  regulated  in  this  case  because  the  speech 
represented  a  "clear  and  present  danger"  to  labor-management  rela- 
tions. The  nonunion  teacher's  speech  amounted  to  negotiation  and 
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would  undermine  exclusive  bargaining  as  guaranteed  by  state  law.  The 
U.S.  Supreme  Court  agreed  to  hear  the  case. 

The  Court  reversed  the  Wisconsin  Supreme  Courtis  decision,  ruling 
that  the  teacher's  speech  did  not  present  a  "clear  and  present  danger" 
which  justified  infringement  of  individual  First  Amendment  speech 
rights.  The  Court  re-examined  the  trial  court's  conclusion  that  the 
teacher's  statement  constituted  negotiation.  It  held  that  the  teacher 
was  only  making  a  position  statement,  and  was  not  seeking  to  negoti- 
ate or  enter  into  an  agreement  with  the  board.  The  speech  did  not 
change  the  fact  that  union  representatives  were  the  exclusive  bargain- 
ing entities.  The  meeting  was  open  to  the  public  and  the  teacher  had 
made  his  presentation  as  a  concerned  citizen.  He  was  not  required  to 
relinquish  his  free  speech  rights  because  he  was  a  teacher.  To  allow 
only  union  representatives  to  exercise  their  speech  rights  would 
amount  to  a  monopoly.  The  ban  on  future  appearances  by  teachers 
before  the  board  would  effectively  ban  all  citizens'  rights  to  petition 
their  government.  The  Court  struck  down  the  injunction.  Madison 
School  District  v.  Wisconsin  Employment  Relations  Commission,  429 
U.S.  167,  97  S.Ct.  421,  50  L.Ed.2d  376  (1976). 


In  1977,  the  Court  ruled  that  the  First  Amendment  prohibited  states 
from  compelling  teachers  to  pay  union  dues  or  agency  fees  where  their 
labor  unions  used  the  fees  for  purposes  which  were  unrelated  to  collec- 
tive bargaining. 

Michigan  authorized  local  government  employees  to  select  collec- 
tive bargaining  representatives.  When  labor  unions  and  government 
employees  agreed,  "agency  shops"  were  instituted  so  that,  as  a  condi- 
tion of  employment,  all  bargaining  unit  employees  were  required  to 
pay  either  union  dues  or  an  equivalent  agency  fee.  Detroit  teachers 
elected  a  labor  association  to  become  its  exclusive  collective  bargain- 
ing representative,  and  instituted  an  agency  shop  agreement.  All  bar- 
gaining unit  employees  were  to  pay  either  union  dues  or  the  agency  fee 
within  sixty  days  of  employment.  Failure  to  pay  this  amount  resulted 
in  termination.  Teachers  were  not  otherwise  required  to  participate  in 
union  activities.  A  group  of  teachers  filed  a  class  action  lawsuit  in  a 
Michigan  trial  court,  stating  that  they  would  not  pay  dues  for  agency 
fees  because  of  their  opposition  to  collective  bargaining  in  the  public 
sector.  They  specifically  disapproved  of  the  union's  political  and  so- 
cial activities  which  they  claimed  were  unrelated  to  the  collective  bar- 
gaining process. 
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The  teachers  argued  that  the  agency's  shop  agreement  violated  state 
law  and  the  First  and  Fourteenth  Amendments  to  the  U.S.  Constitu- 
tion. The  court  dismissed  the  lawsuit  for  failure  to  state  a  claim  upon 
which  relief  could  be  granted.  While  the  matter  was  pending  appeal 
before  the  Michigan  Court  of  Appeals,  the  case  was  consolidated  with 
the  complaint  of  another  group  of  Michigan  teachers.  At  about  the 
same  time  the  Michigan  legislature  expressly  authorized  the  agency 
shops  by  amending  the  state  Public  Employment  Relations  Act.  The 
court  of  appeals  then  held  that  the  amendment  applied  retroactively  to 
the  teachers,  who  then  argued  that  retroactive  application  violated  the 
federal  Constitution.  When  the  Michigan  Supreme  Court  refused  to 
review  the  case  the  U.S.  Supreme  Court  accepted  jurisdiction  on  the 
federal  constitutional  complaints. 

The  Supreme  Court  drew  on  its  earlier  private  sector  decisions  con- 
cerning labor  relations  and  noted  that  compelled  support  of  collective 
bargaining  representatives  implicated  teacher  First  Amendment  rights 
to  free  speech  and  association  and  religious  freedom  where  individual 
teachers  objected  to  union  policies.  However,  some  constitutional  in- 
fringement on  free  speech,  association  and  religious  exercise  was  justi- 
fied in  the  interest  of  peaceful  labor  relations.  As  long  as  the  union 
acted  to  promote  the  cause  of  its  membership,  individual  members 
were  not  free  to  withdraw  their  financial  support.  The  interest  in  pre- 
serving peaceful  labor  relations  was  just  as  strong  in  the  public  sector 
as  in  the  private  sector,  and  the  Court  upheld  the  Michigan  act.  Public 
employees  had  no  greater  rights  than  private  sector  employees  in 
avoiding  compelled  union  contributions.  The  Court  agreed  with  the 
teachers  that  compelled  agency  fees  should  not  be  used  to  support 
political  views  and  candidates  which  were  unrelated  to  collective  bar- 
gaining issues.  Because  the  state  court  had  dismissed  the  case  without 
a  trial,  the  teachers  had  not  had  the  opportunity  to  make  specific 
allegations  that  their  contributions  were  being  used  to  support  activi- 
ties with  which  they  disagreed.  There  was  no  evidentiary  record  and 
the  Court  remanded  the  case,  vacating  the  court  of  appeal's  decision. 
If  the  teachers  could  prove  a  First  Amendment  violation,  they  were 
entitled  to  relief  in  the  form  of  an  injunction  from  expending  their 
contributions  for  ideological  causes  which  the  teachers  opposed,  or  a 
pro  rata  refund  of  fees  being  used  for  such  purposes.  Abood  v.  De- 
troit Board  of  Education,  431  U.S.  209,  97  S.Ct.  1782,  52  L.Ed.2d  261 
(1977). 

In  a  1979  case,  the  Court  held  that  the  National  Labor  Relations 
Board  had  no  jurisdiction  over  religiously-affiliated  schools  because 
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of  potential  infringement  of  school  rights  under  the  Religion  Clauses 
of  the  Constitution. 

The  National  Labor  Relations  Act  (NLRA)  (29  U.S.C.  §  141  etseq.) 
established  the  National  Labor  Relations  Board  (NLRB),  which  gov- 
erns unionization  and  collective  bargaining  matters  in  all  aspects  of 
the  private  sector,  including  private  education.  The  courts  have  ruled 
that  "pervasively  religious"  schools  may  be  able  to  avoid  any  obliga- 
tion under  the  NLRA  to  bargain  with  employees.  This  exception  to  the 
NLRA's  coverage  is  based  upon  First  Amendment  religious  freedom 
considerations.  When  the  NLRB  authorized  labor  associations  to 
serve  as  certified  collective  bargaining  representatives  for  CathoHc 
high  schools  in  Chicago,  the  Catholic  Bishop  refused  to  recognize  the 
associations.  The  Bishop  claimed  that  any  intervention  by  the  NLRB 
violated  the  church's  right  to  freely  exercise  religion  under  the  Consti- 
tution's Religion  Clauses.  The  NLRB  argued  that  the  parochial  school 
curriculum  included  secular  instruction  and  accused  the  Bishop  of  un- 
fair labor  practices  in  violation  of  the  NLRA.  The  case  reached  the 
U.S.  Supreme  Court. 

The  Court  said  that  the  religion  clauses  of  the  U.S.  Constitution, 
which  require  religious  organizations  to  finance  their  educational  sys- 
tems without  governmental  aid,  also  free  the  religious  organizations 
of  the  obviously  inhibiting  effect  and  impact  of  unionization  of  their 
teachers.  This  followed  the  line  of  reasoning  employed  in  cases  such  as 
Lemon  v.  Kurtzman,  (see  Chapter  Two,  Section  III).  The  Court 
agreed  with  the  Bishop's  contention  that  the  very  threshold  act  of  cer- 
tification of  the  union  by  the  NLRB  would  necessarily  alter  and  in- 
fringe upon  the  religious  character  of  parochial  schools.  This  would 
mean  that  the  Bishop  would  no  longer  be  the  sole  repository  of  au- 
thority as  required  by  church  law.  Instead  he  would  have  to  share 
some  decisionmaking  with  the  union.  This,  said  the  court,  violated  the 
Religion  Clauses  of  the  U.S.  Constitution.  NLRB  v.  Catholic  Bishop 
of  Chicago,  440  U.S.  490,  99  S.Ct.  1313,  59  L.Ed.2d  533  (1979). 


In  another  private  education  case,  the  Court  found  a  different 
ground  for  finding  the  NLRA  inapplicable  to  a  private  university.  Un- 
like NLRB  V.  Catholic  Bishop  of  Chicago,  above,  in  which  the  Court 
based  its  opinion  on  constitutional  grounds,  the  Court  used  language 
from  the  NLRA  itself.  Because  the  university's  faculty  members  had 
considerable  managerial  responsibilities,  the  Court  deemed  them  to  be 
outside  the  scope  of  the  NLRA. 
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In  NLRB  V.  Yeshiva  Univ.  the  U.S.  Supreme  Court  held  that  in 
certain  circumstances,  faculty  members  at  private  educational  institu- 
tions could  be  considered  managerial  employees.  Yeshiva's  faculty  as- 
sociation had  petitioned  the  NLRB  seeking  certification  as  bargaining 
agent  for  all  faculty  members.  The  NLRB  granted  certification  but 
the  university  refused  to  bargain.  After  the  U.S.  Court  of  Appeals 
declined  to  enforce  the  NLRB's  order  that  the  university  bargain  with 
the  labor  union,  the  NLRB  appealed  to  the  U.S.  Supreme  Court, 
which  upheld  the  appeals  court  decision.  The  Supreme  Court's  ruling 
was  based  on  its  conclusion  that  Yeshiva's  faculty  were  managerial 
employees.  It  stated: 

The  controlling  consideration  in  this  case  is  that  the  faculty  of  Ye- 
shiva University  exercise  authority  which  in  any  other  context  un- 
questionably would  be  managerial.  Their  authority  in  academic 
matters  is  absolute.  They  decide  what  courses  will  be  offered,  when 
they  will  be  scheduled,  and  to  whom  they  will  be  taught.  They  de- 
bate and  determine  teaching  methods,  grading  policies,  and  matric- 
ulation standards.  They  effectively  decide  which  students  will  be 
admitted,  retained,  and  graduated.  On  occasion  their  views  have 
determined  the  size  of  the  student  body,  the  tuition  to  be  charged, 
and  the  location  of  a  school.  When  one  considers  the  function  of  a 
university,  it  is  difficult  to  imagine  decisions  more  managerial  than 
these.  To  the  extent  the  industrial  analogy  applies,  the  faculty  deter- 
mines within  each  school  the  product  to  be  produced,  the  terms 
upon  which  it  will  be  offered,  and  the  customers  who  will  be  served. 

The  Court  noted  that  its  decision  applied  only  to  schools  that  were 
"like  Yeshiva"  and  not  to  schools  where  the  faculty  exercised  less  con- 
trol. Schools  where  faculty  do  not  exercise  binding  managerial  discre- 
tion do  not  fall  within  the  scope  of  the  managerial  employee 
exclusion.  NLRB  v.  Yeshiva  University,  444  U.S.  672,  100  S.Ct.  856, 
63L.Ed.2dll5(1980). 

In  a  1983  case,  the  Court  ruled  that  a  school  district's  exclusive 
collective  bargaining  representative  was  entitled  to  use  the  school  dis- 
trict's internal  mail  system  and  teacher  mailboxes.  A  rival  union  which 
had  lost  the  certification  election  had  no  right  to  use  the  mail  system 
because  the  system  was  not  a  "public  forum"  for  First  Amendment 
purposes.  The  policy  was  also  upheld  on  Equal  Protection  Clause 
grounds  because  the  district  could  legitimately  draw  distinctions  relat- 
ing to  special  use  of  its  property. 
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The  Supreme  Court  of  the  United  States  upheld  a  collective  bar- 
gaining agreement  between  an  Indiana  school  board  and  the  local 
teacher  union  which  provided  that  the  teacher  union,  to  the  exclusion 
of  a  rival  union,  which  was  not  certified  by  election,  had  access  to  the 
school  district's  internal  mail  and  delivery  system.  The  rival  union 
challenged  the  denial  of  access  to  the  mail  system  on  grounds  that  the 
restriction  violated  its  free  speech  rights  under  the  First  Amendment 
and  the  Equal  Protection  Clause  under  the  Fourteenth  Amendment. 
The  Supreme  Court,  reversing  a  U.S.  Court  of  Appeals  decision,  held 
that  since  the  interschool  mail  system  was  not  a  public  forum  generally 
available  for  use  by  the  pubhc,  access  to  it  could  be  reasonably  re- 
stricted without  violating  either  free  speech  or  equal  protection  rights. 
The  court  noted  the  special  responsibilities  of  the  exclusive  bargaining 
representative  and  the  fact  that  other  channels  of  communication  re- 
mained available  to  the  rival  union. 

The  school  district  had  a  legitimate  interest  in  preserving  the  school 
mail  facilities  for  their  intended  purpose,  which  was  to  enable  the 
teachers'  exclusive  bargaining  representative  to  perform  its  obliga- 
tions. The  noncertified  union  had  no  official  responsibilities  with  the 
district  and  was  not  entitled  to  similar  rights.  The  different  treatment 
of  labor  organizations  was  constitutionally  permissible  because  the 
school  district  had  a  strong  interest  in  peaceful  labor  relations.  As  the 
district  poHcy  satisfied  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment,  the  Court  ruled  for  the  school  board  and  certified  un- 
ion. Perry  Education  Association  v.  Perry  Local  Educators*  Associa- 
tion, 460  U.S.  37,  103  S.Ct.  948,  74  L.Ed.2d  794  (1983). 


In  1984,  the  Court  reaffirmed  the  view  that  an  exclusive  bargaining 
representative  which  is  duly  elected  by  school  employees  should  have 
the  sole  voice  in  discussing  employment-related  matters  with  the 
employer. 

The  Minnesota  Pubhc  Employment  Labor  Relations  Act  authorized 
state  employees  to  use  collective  bargaining  to  determine  employment 
terms  and  conditions  with  their  employers.  Under  the  statute,  public 
employers  were  required  to  bargain  only  with  the  exclusive  bargaining 
representative  of  public  employees.  The  statute  granted  professional 
employees,  such  as  college  faculty  members,  the  right  to  "meet  and 
confer"  with  their  employers  on  matters  outside  the  scope  of  the  col- 
lective bargaining  agreement  but  required  the  employer  to  meet  only 
the  elected  bargaining  representative.  Faculty  members  who  were  not 
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union  members  objected  to  the  "meet  and  confer"  provision,  saying 
that  rights  of  professional  employees  within  the  bargaining  unit  who 
are  not  members  of  the  exclusive  representative  and  who  may  disagree 
with  its  views,  were  violated  by  their  inability  under  the  statute  to 
express  their  views.  Non-union  Minnesota  community  college  faculty 
members  brought  suit  against  the  Minnesota  State  Board  for  Commu- 
nity Colleges  alleging  that  the  statute  violated  their  First  Amendment 
rights  of  free  speech  and  their  equal  protection  rights.  They  claimed 
that  they  were  denied  an  opportunity  to  participate  in  employer  policy 
making.  A  federal  district  court  agreed  with  the  faculty  members, 
granting  an  injunction  against  enforcement  of  the  statute.  The  college 
board  appealed  to  the  U.S.  Supreme  Court. 

The  Supreme  Court  held  that  the  "meet  and  confer"  provision  did 
not  violate  the  faculty  members'  constitutional  rights.  There  was  no 
constitutional  right,  either  as  members  of  the  public,  as  state  employ- 
ees, or  as  college  instructors,  to  force  public  employers  to  listen  to  the 
nonunion  members'  views.  The  fact  that  an  academic  setting  was  in- 
volved did  not  give  them  any  special  constitutional  right  to  a  voice  in 
the  employer's  policymaking  decisions.  Further,  the  state  had  a  legiti- 
mate interest  in  ensuring  that  its  public  employer  heard  one,  and  only 
one,  voice  presenting  the  majority  view  of  its  professional  employees 
on  employment  related  policy  questions.  The  statute  did  not  restrain 
nonunion  employees  from  free  speech.  Although  the  presence  of  a 
collective  bargaining  representative  in  the  meet  and  confer  process 
amplified  the  union's  voice  in  the  policy-making  process,  the  union 
presence  did  not  impair  any  employee  constitutional  rights.  It  was 
rational  for  the  state  to  give  the  exclusive  bargaining  representative  a 
unique  role  in  employment  policy  matters  as  it  helped  ensure  the 
state's  legitimate  interest  in  hearing  a  majority-view  voice.  The  Su- 
preme Court  reversed  the  district  court's  decision.  Minnesota  State 
Board  for  Community  Colleges  v.  Knight,  465  U.S.  271,  104  S.Ct. 
1058,  79  L.Ed.2d  299  (1984). 


When  a  school  board  and  a  teachers'  union  make  an  agency  shop 
agreement  which  allows  union  dues  to  be  deducted  from  the  pay- 
checks of  nonunion  teachers,  the  union  must  provide  for  a  reasonably 
prompt  decision  by  an  impartial  decisionmaker  as  to  whether  the  de- 
ductions are  being  used  properly.  This  requirement  was  imposed  by 
the  U.S.  Supreme  Court  in  instances  where  a  school  board  compels 
nonmember  employees  to  support  their  collective  bargaining 
representative. 
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Although  the  Supreme  Court  held  in  Abood  v.  Detroit  Board  of 
Education,  above,  that  nonunion  teachers  could  be  compelled  to  pay  a 
"service  fee"  to  the  union  to  help  defray  the  cost  of  contract  adminis- 
tration and  grievance  handling,  the  court  prohibited  the  use  of  such 
funds  by  the  union  for  political  or  ideological  activities  not  germane 
to  the  union's  duties  as  collective  bargaining  agent.  This  prohibition 
was  designed  to  prevent  any  infringement  of  nonmember  teachers' 
free  speech  rights  in  being  forced  to  fund  poHtical  causes  with  which 
they  might  disagree. 

The  Supreme  Court  found  that  the  Chicago  Teachers  Union  had  not 
adequately  protected  the  free  speech  rights  of  nonunion  teachers.  In 
1982,  the  Chicago  school  board  and  the  teachers'  union  agreed  to 
deduct  "proportionate  share  payments"  from  the  paychecks  of  any 
nonunion  employee.  The  deduction  was  fixed  at  ninety- five  percent  of 
the  dues  for  union  members,  and  no  explanation  was  given  as  to  how 
that  figure  was  reached.  This  method  of  deduction  was  held  to  violate 
First  Amendment  freedom  of  speech  protections.  To  guard  against  the 
possibility  of  nonunion  teachers'  service  fee  payments  being  used  for 
political  purposes  disagreeable  to  the  nonmember,  the  Supreme  Court 
ruled  that  there  must  be  an  adequate  accounting  and  explanation  of 
the  basis  for  the  deduction.  In  case  of  challenge  there  must  be  an 
opportunity  for  a  reasonably  prompt  decision  by  an  impartial  deci- 
sionmaker as  to  whether  any  part  of  the  service  fee  deduction  has  gone 
to  fund  political  causes.  Any  amount  which  was  reasonably  in  dispute 
must  be  held  in  an  escrow  account  during  pendency  of  the  challenge. 
Chicago  Teachers  Union  v.  Hudson,  475  U.S.  292,  106  S.Ct.  1066,  89 
L.Ed.2d  232  (1986). 


The  Supreme  Court  invalidated  an  affirmative  action  plan  ap- 
proved by  a  Michigan  school  board  and  teachers'  association  which 
enhanced  minority  teacher  rights  in  the  event  of  a  layoff.  The  plan 
would  have  permitted  layoffs  of  more  senior  whites  in  an  attempt  to 
preserve  the  racial  balance  of  the  teaching  force. 

White  Michigan  teachers  sued  their  board  of  education  for  attempt- 
ing to  implement  a  collective  bargaining  agreement  provision  under 
which  their  seniority  rights  were  impaired  in  favor  of  less  senior  mi- 
nority teachers  in  the  event  of  a  layoff.  They  sued  in  a  federal  district 
court  under  the  Equal  Protection  Clause  and  Title  VII  of  the  1964 
Civil  Rights  Act,  as  well  as  state  law.  The  district  court  ruled  that  the 
importance  of  providing  minority  teachers  as  role  models  for  minority 
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students  as  a  remedy  for  past  societal  discrimination  justified  the  lay- 
off provision.  The  U.S.  Court  of  Appeals,  Sixth  Circuit,  affirmed  the 
district  court's  decision  and  the  white  teachers  appealed  to  the  Su- 
preme Court.  By  a  five  to  four  vote  the  justices  reversed  the  lower 
court  decisions  and  held  that  the  white  teachers  had  been  unfairly 
discriminated  against  in  violation  of  the  Equal  Protection  Clause.  A 
total  of  six  different  opinions  were  filed  in  the  case  as  the  justices 
failed  to  agree  on  an  appropriate  standard  of  review  for  government 
affirmative  action  programs. 

The  majority  opinion  rejected  the  school  board's  argument  that 
race-based  layoffs  were  necessary  to  remedy  the  effects  of  societal 
discrimination.  Clear  and  convincing  evidence  must  be  presented  to 
prove  that  the  government  entity  in  question  had  engaged  in  past  ra- 
cial discrimination.  Similarly,  the  Supreme  Court  rejected  the  role 
model  justification  for  retaining  minority  teachers,  because  it  would 
allow  racially  based  layoffs  long  after  they  were  needed  to  cure  the  ills 
of  past  discrimination.  "Carried  to  its  logical  extreme,  the  idea  that 
black  students  are  better  off  with  black  teachers  could  lead  to  the  very 
system  the  Court  rejected  in  Brown  v.  Board  of  Education.  .  .  ." 

The  majority  opinion  held  that  even  if  the  school  board  had  suffic- 
ient justification  for  engaging  in  remedial  or  benign  racial  discrimina- 
tion, laying  off  white  teachers  was  too  drastic  and  intrusive  a  remedy. 
While  hiring  goals  and  promotion  policies  favorable  to  minorities 
were  acceptable  under  the  Equal  Protection  Clause,  the  actual  laying 
off  of  a  certain  race  of  employees  was  unconstitutional.  "Denial  of 
future  employment  is  not  as  intrusive  as  loss  of  an  existing  job."  The 
blanket  rejection  of  race-based  layoffs  in  the  majority  opinion  was 
tempered  by  the  observation  of  Justice  O'Connor  who  wrote  in  a  sep- 
arate opinion  that  the  race-based  layoffs  might  be  constitutionally  ac- 
ceptable if  narrowly  tailored  to  reflect  the  percentage  of  qualified 
minority  teachers  in  the  school  district's  area  labor  pool.  However,  in 
the  present  case  the  layoffs  were  geared  to  the  number  of  minority 
students,  and  the  layoffs  made  by  the  school  board  were  impermissi- 
ble. The  lower  court  rulings  were  reversed.  Wygant  v.  Jackson  Board 
of  Education,  476  U.S.  267,  106  S.Ct.  1842,  90  L.Ed.2d  260  (1986). 


When  teachers  select  an  exclusive  bargaining  representative,  they 
impliedly  surrender  a  measure  of  their  personal  choice,  including  reli- 
gious accommodation.  This  follows  from  the  premise  that  the  state 
has  a  strong  interest  in  hearing  only  one  voice  in  collective  bargaining 
matters. 
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A  Connecticut  high  school  teacher  belonged  to  a  church  which  re- 
quired its  members  to  refrain  from  secular  employment  during  desig- 
nated holy  days.  This  practice  caused  the  teacher  to  miss 
approximately  six  school  days  each  year  for  religious  purposes.  The 
teacher  worked  under  terms  of  a  bargaining  agreement  between  the 
school  board  and  his  teachers'  union  which  allowed  only  three  days  of 
leave  for  religious  observation.  The  agreement  also  allowed  leave  for 
"necessary  personal  business"  which  could  not  be  used  for  religious 
purposes.  The  teacher  took  either  unauthorized  leave  for  the  extra 
three  religious  days  he  required,  scheduled  hospital  visits  on  church 
hohdays,  or  worked  on  those  holidays.  He  repeatedly  asked  for  per- 
mission to  use  three  days  of  his  "necessary  personal  business"  leave 
for  religious  purposes.  He  also  offered  to  pay  for  a  substitute  teacher 
if  the  school  board  would  pay  him  for  the  extra  days  that  he  missed. 
These  alternatives  were  turned  down  by  the  school  board.  When  all 
administrative  alternatives  were  exhausted,  he  filed  a  lawsuit  alleging 
that  the  school  board's  policy  regarding  "necessary  personal  business" 
leave  was  discriminatory  on  the  basis  of  religion.  A  U.S.  district  court 
dismissed  the  teacher's  lawsuit  and  he  appealed.  The  U.S.  Court  of 
Appeals,  Second  Circuit,  said  that  the  school  board  was  bound  to 
accept  one  of  the  teacher's  proposed  solutions  unless  "that  accommo- 
dation causes  undue  hardship  on  the  employer's  conduct  of  his  busi- 
ness." 

The  U.S.  Supreme  Court  modified  the  appellate  court's  decision.  It 
decided  that  the  school  district  was  not  required  to  accept  the  teacher's 
proposals  even  if  acceptance  would  not  result  in  "undue  hardship." 
The  school  board  is  only  bound  to  offer  a  fair  and  reasonable  accom- 
modation of  the  teacher's  religious  needs.  The  bargaining  agreement 
policy  of  allowing  three  days  off  for  religious  purposes  was  found  to 
be  reasonable.  Because  none  of  the  lower  courts  had  decided  whether 
this  policy  had  been  administered  fairly  the  case  was  remanded  for  a 
determination  of  that  question.  Ansonia  Board  of  Education  v. 
Philbrook,  479  U.S.  60,  107  S.Ct.  367,  93  L.Ed.2d  305  (1986). 

IV.  EMPLOYMENT  DISCRIMINATION  —  §  1983 

Known  as  one  of  the  Reconstruction  Era  Civil  Rights  Acts,  42 
U.S.C.  §  1983  is  a  federal  civil  rights  statute  enacted  in  1871.  Al- 
though §  1983  remains  a  frequent  tool  in  employment  discrimination 
cases  against  local  government  employers,  recent  Supreme  Court 
cases  have  limited  the  circumstances  under  which  a  §  1983  case  can 
succeed. 
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In  the  following  case,  the  Supreme  Court  held  that  municipalities 
and  school  districts  could  be  found  liable  for  damages  under  §  1983. 
Municipalities  were  liable  in  damages  to  the  extent  that  they  denied 
individual  civil  rights  as  a  result  of  an  official  practice  or  policy  under 
the  statute. 


A  group  of  female  employees  of  New  York  City's  Department  of 
Social  Services  and  Board  of  Education  sued  the  department  and  its 
commissioner,  the  board  and  its  chancellor  and  the  city  and  mayor 
under  42  U.S.C.  §  1983.  They  complained  that  the  department  and 
board  had  an  official  policy  of  compelling  pregnant  employees  to  take 
unpaid  leaves  of  absence  before  such  leaves  were  required  for  medical 
reasons.  A  federal  district  court  ruled  that  the  group's  petition  was 
moot  because  the  city  had  since  changed  its  policy.  The  new  policy 
stated  that  no  pregnant  employee  would  be  forced  to  take  a  leave 
unless  she  was  medically  unable  to  perform  her  job.  The  district  court 
held  that  requiring  pregnant  employees  to  take  leave  of  absence  was 
unconstitutional.  However,  the  court  denied  a  backpay  award  to  the 
complaining  parties  because  any  damages  would  have  had  to  come 
from  the  city.  This  ran  afoul  of  the  sovereign  immunity  principle  em- 
bodied in  the  Eleventh  Amendment  and  common  law.  When  the  ag- 
grieved employees  appealed  to  the  U.S.  Supreme  Court,  it  agreed  to 
hear  the  case. 

The  Court  reversed  the  district  court's  decision,  reversing  a  previous 
case  that  held  that  municipalities  are  immune  from  liability  in  lawsuits 
brought  under  42  U.S.C.  §  1983.  The  Court  had  previously  inter- 
preted Congress'  rejection  of  the  "Sherman  Amendment"  to  the  Civil 
Rights  Act  of  1871,  which  later  became  §  1983,  as  a  rejection  of  liabil- 
ity for  municipalities.  The  Court  determined  that  nothing  in  the  legis- 
lative history  of  §  1983  precluded  municipal  liability.  The  Court 
appHed  §  1983  to  the  local  school  district  as  though  it  were  a  munici- 
pality. It  held  that  municipalities  cannot  be  held  liable  under  the  the- 
ory of  respondeat  superior;  in  other  words,  municipalities  are  not 
automatically  liable  for  the  acts  of  their  employees.  Employees  assert- 
ing claims  against  school  districts  must  show  that  district  employees 
acted  under  some  official  policy  which  caused  them  to  violate  individ- 
ual constitutional  rights.  The  Court  reversed  the  district  court's  deci- 
sion, finding  that  the  employees'  constitutional  rights  had  been 
violated  as  a  direct  result  of  the  department's  official  policy.  Monell  v. 
Department  of  Social  Services,  436  U.S.  658,  98  S.Ct.  2018,  56 
L.Ed.2d  61 1(1978). 
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Section  1983  contains  no  statute  of  limitations.  Courts  must  look  to 
local  law  for  an  appropriate  limit  on  actions.  In  a  1981  case,  the  Court 
agreed  with  a  federal  district  court  that  a  one-year  statute  of  limita- 
tions on  lawsuits  found  in  local  law  was  to  be  strictly  construed. 

Nontenured  administrators  in  the  Puerto  Rico  Department  of  Edu- 
cation were  given  termination  letters  before  June  18,  1977.  However, 
the  terminations  were  not  to  take  place  until  a  month  or  more  later. 
Exactly  one  year  and  one  day  after  the  termination  letters  were  deliv- 
ered, one  of  the  administrators  filed  suit  under  42  U.S.C.  §  1983, 
which  allows  a  person  to  sue  in  federal  court  for  constitutional  rights 
violations  caused  by  those  acting  under  color  of  state  law.  A  federal 
district  court  dismissed  the  suit,  stating  that  the  suit  was  barred  by  a 
local  one-year  statute  of  Hmitations.  The  U.S.  Supreme  Court  agreed, 
interpreting  its  prior  decision  in  Delaware  State  College  v.  Ricks,  see 
Section  II  above,  to  mean  that  the  statute  of  limitations  begins  to  run 
when  the  employee  has  been  terminated,  rather  than  the  date  that  his 
employment  actually  ends.  Ricks  established  that  the  focus  should  be 
on  the  discriminatory  act  and  not  when  the  consequences  occur.  In 
this  case,  the  employees  had  been  provided  with  appropriate  notice 
when  they  were  terminated.  This  did  not  extend  the  statute  of  Hmita- 
tions and  the  claim  was  barred.  Chardon  v.  Fernandez,  454  U.S.  6, 
102  S.Ct.  28,  70  L.Ed.2d  6  (1981). 

In  a  1982  case  involving  a  Florida  university  secretary's  §  1983  law- 
suit, the  Court  stated  that  there  was  no  purpose  in  requiring  §  1983 
plaintiffs  to  exhaust  their  state  administrative  remedies.  This  was  be- 
cause §  1983  had  been  enacted  in  the  Reconstruction  Era  as  a  response 
to  Congressional  perceptions  that  individual  civil  rights  would  be 
abused  by  state  officials. 

A  white  female  secretary  worked  for  a  Florida  university.  She  al- 
leged that  during  her  employment  there,  she  had  been  passed  over  for 
employment  promotions,  even  though  she  was  qualified  for  the  posi- 
tions. She  sued  the  university  in  a  federal  district  court  under  42 
U.S.C.  §  1983,  alleging  gender  and  race  discrimination.  The  secretary 
also  claimed  that  the  university  actively  sought  to  hire  minorities  and 
separated  appHcant  files  according  to  race  and  gender.  A  panel  of  the 
U.S.  Court  of  Appeals,  Fifth  Circuit,  dismissed  the  secretary's  com- 
plaint for  failure  to  exhaust  her  state  administrative  remedies.  The 
court  then  agreed  to  hear  the  case  en  banc  to  determine  whether  the 
employee  should  be  required  to  exhaust  her  state  administrative  reme- 
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dies  before  she  was  entitled  to  file  a  §  1983  claim  in  the  federal  court 
system.  Although  the  U.S.  Supreme  Court  had  on  several  occasions 
rejected  the  argument  that  a  §  1983  action  should  be  dismissed  where 
the  plaintiff  had  not  exhausted  administrative  remedies,  the  court  of 
appeals  held  that  adequate  and  appropriate  state  administrative  reme- 
dies must  be  exhausted  before  a  plaintiff  could  bring  a  §  1983  action  in 
federal  court.  The  U.S.  Supreme  Court  agreed  to  hear  the  case. 

The  Court  considered  its  rationale  in  prior  decisions,  when  it  con- 
sidered the  policy  of  exhausting  administrative  remedies.  Administra- 
tive remedy  exhaustion  ensures  that  the  parties  attempt  a  settlement 
before  proceeding  to  federal  court.  The  Court  examined  Congress' 
intent  in  not  specifically  requiring  exhaustion  of  state  administrative 
remedies  in  §  1983  actions.  Congress  assigned  to  the  federal  courts  the 
primary  role  of  securing  individual  constitutional  rights  in  the  years 
after  the  Civil  War.  Section  1983  was  passed  during  the  Reconstruction 
Era  in  response  to  state-sanctioned  constitutional  violations  of  blacks 
after  the  ratification  of  the  Fourteenth  Amendment.  To  now  require 
plaintiffs  to  go  through  state  administrative  processes  contradicted 
this  purpose.  Congress  had  intended  that  §  1983  plaintiffs  be  able  to 
choose  the  federal  district  courts  as  the  forum  for  civil  rights  lawsuits. 
The  Court  rejected  the  policy  reasons  adopted  by  the  court  of  appeals 
for  requiring  state  administrative  remedy  exhaustion.  It  stated  that 
reducing  federal  court  case  loads  and  using  state  agency  expertise  in 
these  cases  did  not  outweigh  the  purposes  of  §  1983.  Patsy  v.  Board  of 
Regents,  457  U.S.  496,  102  S.Ct.  2557,  73  L.Ed.2d  172  (1982). 

In  RendelUBaker  v.  Kohn,  the  Court  stated  the  following  test  for 
attributing  state  action  to  private  employers  for  the  purposes  of  liabil- 
ity under  42  U.S.C.  §  1983:  Is  the  alleged  civil  rights  violation  "fairly 
attributable' '  to  the  state? 

The  Fourteenth  Amendment  prohibits  state  action  which  deprives 
any  person  within  that  state's  jurisdiction  from  rights,  privileges  or 
immunities  secured  by  the  U.S.  Constitution.  When  a  privately  oper- 
ated school  in  Massachusetts  fired  a  teacher  for  speaking  out  against 
school  policy,  she  sued  the  school  under  42  U.S.C.  §  1983  on  the 
grounds  that  the  state,  acting  through  the  school  had  abridged  her 
First  Amendment  right  to  free  speech.  As  evidence  of  the  control  the 
state  had  over  the  private  school  she  contended  that  the  school  issued 
diplomas  approved  by  the  local  school  districts  whose  special  students 
this  private  school  contracted  to  teach,  that  the  private  school  received 
ninety-nine  percent  of  its  funding  from  state  sources,  and  that  her 
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position  on  the  staff  had  been  created  and  funded  by  a  state  agency. 
The  case  was  consoHdated  with  that  of  other  teachers  and  a  vocational 
counselor  at  the  school  who  were  also  fired.  A  federal  district  court 
held  that  the  employees  were  properly  dismissed.  There  was  no  evi- 
dence of  government  control  over  school  personnel  actions.  The  Su- 
preme Court  granted  the  employees'  petition  for  certiorari. 

The  Court  noted  that  unlike  Title  VII  claims  and  complaints  filed 
under  the  National  Labor  Relations  Act,  §  1983  claims  required  an 
affirmative  showing  by  the  complaining  parties  that  they  had  suffered 
some  constitutional  infringement  at  the  hands  of  a  state  actor,  or  by 
one  acting  under  color  of  state  law.  According  to  the  Court,  state 
action  was  present  only  when  the  alleged  violation  of  federal  rights 
was  fairly  attributable  to  the  state,  which  required  a  showing  of  coer- 
cion by  the  state.  Even  though  all  of  the  employees'  evidence  of  state 
control  and  funding  was  true,  these  factors  in  themselves  were  insuffi- 
cient to  show  that  the  state  had  created  an  agency  with  the  private 
school  which  made  the  school's  actions  its  own.  Absent  a  showing  of 
actual  control  by  the  state,  any  deprivation  of  constitutional  rights 
claimed  by  the  employees  were  matters  between  them  and  another 
private  party.  Such  complaints  between  private  parties  are  not  within 
the  scope  of  §  1983.  The  Court  affirmed  the  district  court  decision  for 
the  school.  Rendell-Baker  v.  Kohn,  457  U.S.  830,  102  S.Ct.  2764,  73 
L.Ed.2d  418  (1982). 

In  1984,  the  Court  considered  Migra  v.  Warren  City  School  Board, 
another  §  1983  case  which  differed  significantly  in  its  procedural  pos- 
ture from  the  Patsy  case,  above.  In  Migra,  the  Court  stated  that  the 
judicial  doctrine  of  res  judicata,  or  claim  preclusion,  barred  the  filing 
of  a  new  §  1983  lawsuit  when  the  complaining  party  had  already  filed 
a  lawsuit  based  on  the  same  facts  in  state  court  proceedings. 

An  Ohio  woman  worked  under  successive  contracts  as  a  supervisor 
of  elementary  schools.  The  district  offered  her  a  new  contract  for  an 
upcoming  school  year,  but  later  revoked  the  offer  and  decided  not  to 
renew  the  contract.  The  supervisor  sued  the  school  district  in  an  Ohio 
trial  court  for  breach  of  contract  and  wrongful  interference  with  her 
employment  contract  with  the  school  board.  The  trial  court  held  for 
the  supervisor  on  the  basis  of  these  state  law  complaints,  and  ordered 
her  reinstated  with  compensatory  damages.  The  supervisor  then  filed 
a  new  lawsuit  in  a  federal  district  court  under  42  U.S. C.  §  1983,  alleg- 
ing that  the  school  district  had  refused  to  renew  her  contract  in  retalia- 
tion for  her  creation  of  a  desegregation  plan  and  a  social  studies 
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curriculum  which  she  had  proposed.  She  claimed  that  the  district  had 
violated  her  rights  to  free  speech,  due  process  and  equal  protection 
under  the  U.S.  Constitution.  She  sought  injunctive  relief,  compensa- 
tory and  punitive  damages.  The  district  court  dismissed  her  claim  and 
the  U.S.  Court  of  Appeals  affirmed  the  decision. 

The  supervisor  appealed  to  the  U.S.  Supreme  Court  which  affirmed 
the  lower  court  decisions,  holding  that  it  "is  now  settled  that  a  federal 
court  must  give  to  a  state  court  judgment  the  same  preclusive  effect 
that  would  be  given  that  judgment  under  the  law  of  the  state  in  which 
the  judgment  was  rendered."  Because  the  supervisor  had  not  raised 
her  §  1983  claim  at  the  same  time  she  brought  her  state  law  claims,  she 
could  not  now  bring  a  lawsuit  based  upon  the  same  set  of  acts  under  a 
new  theory.  The  underlying  purpose  of  §  1983  was  to  create  a  federal 
forum  for  constitutional  and  civil  rights  violations.  This  purpose  was 
not  undermined  by  giving  deference  to  a  state  court  decision  based 
upon  state  laws.  The  Court  dismissed  the  supervisor's  §  1983  lawsuit. 
Migra  v.  Warren  City  School  District,  465  U.S.  75,  104  S.Ct.  892,  79 
L.Ed.2d56(1984). 

Section  1983  claimants  who  prevail  in  federal  court  proceedings  are 
entitled  to  attorney  fees  under  42  U.S.C.  §  1988.  However,  claimants 
are  not  entitled  to  fees  for  counsel  in  administrative  hearings,  such  as 
the  school  board's  termination  hearings  in  the  following  case. 

A  black  elementary  school  teacher  was  fired  by  a  Tennessee  school 
board  in  1974,  following  complaints  by  white  parents  that  he  had  ad- 
ministered corporal  punishment  to  their  children.  He  retained  an  at- 
torney to  help  fight  what  he  felt  was  a  racially  motivated  dismissal. 
After  four  years  of  administrative  proceedings  the  board  finally  de- 
cided not  to  rehire  him.  He  then  sued  in  federal  court  under  §  1983  of 
the  Civil  Rights  Act,  alleging  racial  discrimination.  A  U.S.  district 
court  in  Tennessee  ordered  the  teacher  reinstated  and  awarded  him 
$15,400  in  damages.  The  teacher  then  filed  a  motion  with  the  court  to 
collect  the  cost  of  his  attorney's  fees  from  the  board.  He  sought  to 
collect  $21,165,  based  on  an  hourly  rate  of  $120.  This  included  the 
time  his  attorney  spent  in  representing  him  before  the  school  board  in 
administrative  hearings.  The  district  court  awarded  the  teacher  only 
$9,734  and  the  U.S.  Court  of  Appeals,  6th  Circuit,  affirmed.  The  case 
was  appealed  to  the  U.S.  Supreme  Court. 

The  Supreme  Court  upheld  the  lower  court  decisions  and  ordered 
the  board  to  pay  the  attorney's  fees  for  the  teacher's  federal  court 
proceedings  but  not  the  costs  of  the  administrative  proceedings  before 
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the  board.  Because  the  lawsuit  had  been  filed  under  §  1983  of  the  Civil 
Rights  Act,  the  teacher  was  entitled  to  attorney's  fees  only  for  court 
proceedings.  The  Court  stated  that  if  the  teacher  had  filed  suit  under 
Title  VII  of  the  Civil  Rights  Act  he  would  have  received  attorney's  fees 
for  all  stages  of  the  proceedings,  including  his  numerous  appearances 
before  the  school  board.  Webb  v.  Board  of  Education  of  Dyer 
County,  411  U.S.  234,  105  S.Ct.  1923,  85  L.Ed.2d  233  (1985). 

Section  1983  contains  no  statute  of  limitations,  and  courts  must 
apply  the  applicable  statute  from  the  jurisdiction  in  which  the  alleged 
civil  rights  violation  occurs.  In  a  1985  Pennsylvania  case,  the  Court 
ruled  that  the  limitation  period  should  be  based  on  the  state's  six-year 
personal  injury  statute,  rather  than  a  six-month  limitation  on  claims 
brought  against  government  employees. 

A  woman  sued  a  Pennsylvania  school  district  for  faihng  to  promote 
her  to  an  administrative  position  for  three  consecutive  years.  She 
brought  the  claim  in  a  federal  district  court  under  42  U.S.C.  §  1983, 
alleging  that  she  was  being  discriminated  against  on  the  basis  of  gen- 
der. The  last  incident  of  discrimination  which  she  alleged  occurred 
over  six  months  before  she  began  her  lawsuit.  A  state  law  set  a  six- 
month  limitations  period  for  lawsuits  brought  against  government  of- 
ficials for  alleged  acts  or  omissions  resulting  from  the  execution  of 
official  duties.  The  district  court  dismissed  her  claim  because  it  was 
not  brought  within  the  six-month  limitations  period. 

The  U.S.  Court  of  Appeals,  Third  Circuit,  reversed  the  district 
court's  decision.  It  ruled  that  the  application  of  the  six-month  limita- 
tion would  undermine  the  purposes  of  §  1983  in  providing  a  remedy 
for  constitutional  violations.  The  U.S.  Supreme  Court  granted  certio- 
rari. It  vacated  the  court  of  appeals'  decision  and  held  that  §  1983 
claims  should  be  characterized  as  a  personal  injury  for  the  purpose  of 
determining  which  state  statute  of  limitations  should  apply.  The  Court 
remanded  the  case  to  the  district  court.  Springfield  Township  School 
District  V.  Knoll,  471  U.S.  288,  105  S.Ct.  2065,  85  L.Ed.2d  275 
(1985). 

In  1986,  the  Court  held  that  §  1983  damages  were  not  permissible 
where  the  alleged  injury  is  based  only  on  abstract  constitutional 
rights.  Section  1983  damages  are  available  only  to  compensate  for 
injuries  caused  by  a  deprivation  of  a  well-defined  constitutional 
right. 
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A  Michigan  public  school  teacher  taught  seventh  grade  courses  in 
life  science  using  a  textbook  approved  by  his  school  board.  The  course 
included  a  six-week  section  on  human  growth  and  sexuaHty.  After  in- 
structing his  students  to  obtain  signed  parental  permission  slips,  the 
teacher  showed  two  films  on  human  reproduction  and  sexual  develop- 
ment. The  films  were  obtained  from  the  county  health  department 
and  had  been  shown  in  previous  school  years  without  incident.  The 
films  were  shown  with  boys  and  girls  in  separate  rooms,  the  boys 
viewing  "From  Boy  to  Man"  and  the  girls  viewing  "From  Girl  to 
Woman."  When  rumors  spread  that  the  films  were  explicit,  some  par- 
ents appeared  at  a  school  board  meeting,  demanding  that  the  teacher 
be  fired.  Some  parents  demanded  that  he  be  tarred  and  feathered.  The 
board  suspended  the  teacher  without  pay.  He  then  filed  a  §  1983  law- 
suit against  the  school  district  in  a  federal  district  court,  claiming  that 
the  suspension  constituted  a  violation  of  his  constitutional  rights.  The 
court  awarded  the  teacher  a  final  judgment  of  almost  $300,000  in 
compensatory  and  punitive  damages.  The  U.S.  Court  of  Appeals, 
Sixth  Circuit,  affirmed  and  the  school  district  appealed  to  the  U.S. 
Supreme  Court. 

The  Supreme  Court  held  that  the  trial  court  had  erroneously  in- 
structed the  jury  to  attempt  to  place  a  dollar  value  on  abstract  consti- 
tutional rights,  rather  than  to  focus  on  a  provable  injury.  According  to 
the  Court,  an  award  of  money  damages  under  §  1983  is  possible  as 
compensation  to  a  person  for  actual  injuries  as  the  result  of  a  recog- 
nized Constitutional  violation,  such  as  a  due  process  violation.  The 
deprivation  of  a  right  without  corresponding  actual  injury  was  insuf- 
ficient to  justify  a  §  1983  damage  award.  The  Court  reversed  the  lower 
court  decisions  and  remanded  the  case  to  the  district  court.  Memphis 
Community  School  District  v.  Stachura,  477  U.S.  299,  106  S.Ct.  2537, 
91L.Ed.2d249(1986). 

Another  part  of  the  Reconstruction  Era  Civil  Rights  Act  is  42 
U.S.C.  §  1981.  Section  1981  states  that  "[a]ll  persons  .  .  .  shall  have 
the  same  right  to  make  and  enforce  contracts  ...  as  is  enjoyed  by 
white  citizens.  .  .  ."  In  1987,  the  Court  ruled  that  although  originally 
intended  to  vindicate  the  rights  of  former  slaves,  §  1981  extended  to 
persons  of  Arab  ancestry  and  others  besides  American  blacks. 

A  private  college  in  Pennsylvania  denied  tenure  to  a  professor  it  had 
employed  under  a  one  year  nonrenewable  contract.  The  professor  was 
a  Muslim  who  was  born  in  Iraq  but  was  a  U.S.  citizen.  He  claimed 
that  the  college  had  refused  to  grant  tenure  on  the  basis  of  his  national 
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origin  and  religion  in  violation  of  state  and  federal  civil  rights  laws, 
including  §  1981.  The  professor  sued  the  college  in  a  federal  district 
court,  which  dismissed  many  of  the  claims  because  they  were  too  late 
to  meet  local  statutes  of  limitations.  The  court  also  dismissed  the 
§  1981  claim,  ruling  that  the  act  did  not  extend  to  the  professor.  It 
ruled  that  §  1981,  which  forbids  racial  discrimination  in  the  making 
and  enforcement  of  any  contract,  does  not  reach  claims  of  discrimina- 
tion based  on  Arab  ancestry.  The  court  stated  that  Arabs  were  Cauca- 
sians, and  that  since  §  1981  was  not  enacted  to  protect  whites,  an  Arab 
professor  could  not  rely  upon  the  statute.  The  professor  appealed  to 
the  U.S.  Court  of  Appeals,  Third  Circuit.  The  appeals  court  affirmed 
the  district  court's  decision  that  the  professor's  Title  VII  claim  was 
untimely,  but  reversed  its  decision  regarding  the  §  1981  claim.  The 
College  appealed  to  the  U.S.  Supreme  Court,  which  agreed  to  review 
only  the  §  1981  portion  of  the  professor's  claim. 

In  affirming  the  court  of  appeals'  decision,  the  Supreme  Court 
noted  that  although  §  1981  does  not  use  the  word  "race,"  the  Court 
has  construed  the  statute  to  forbid  all  racial  discrimination  in  the  mak- 
ing of  private  as  well  as  public  contracts.  It  observed  that  persons  who 
might  be  thought  of  as  Caucasian  today  were  not  thought  to  be  of  the 
same  race  at  the  time  §  1981  became  law.  The  Court  cited  several 
dictionary  and  encyclopedic  sources  to  support  its  decision  that  for 
the  purposes  of  §  1981,  Arabs,  EngHshmen,  Germans  and  certain 
other  ethnic  groups  are  not  to  be  considered  a  single  race.  Based  on 
the  history  of  §  1981  the  Court  reasoned  that  Congress  "intended  to 
protect  from  discrimination  identifiable  classes  of  persons  who  are 
subjected  to  intentional  discrimination  solely  because  of  their  ancestry 
or  ethnic  characteristics."  If  the  professor  could  prove  that  he  was 
subjected  to  intentional  discrimination  because  he  was  an  Arab,  rather 
than  solely  because  of  his  place  of  origin  or  his  religion,  the  lawsuit 
could  proceed  under  §  1981 .  The  court  of  appeals'  decision  in  favor  of 
the  professor  was  affirmed  and  the  case  was  remanded  for  trial.  St. 
Francis  College  v.  Al-Khazraji,  481  U.S.  604,  107  S.Ct.  2022,  97 
L.Ed.2d  749  (1987). 
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I.  SCHOOL  DISTRICT  BUDGET  AND  FINANCE 

A.  Federal  Financial  Assistance 

The  Court  ruled  that  the  government  may  withdraw  Emergency 
School  Aid  to  compel  state  compliance  with  desegregation  efforts. 

The  purpose  of  the  federal  Emergency  School  Aid  Act  (ESAA)  is  to 
provide  federal  financial  assistance  to  eliminate  the  effects  of  both  de 
jure  and  de  facto  segregation.  The  Act  contains  provisions  making  an 
educational  agency  ineligible  if  it  has  practices  resulting  in  dispropor- 
tionate numbers  of  minority  groups  in  instructional  positions.  The 
New  York  City  Board  of  Education's  applications  for  federal  assist- 
ance were  denied  by  the  Department  of  Health,  Education  and  Wel- 
fare (HEW)  based  upon  statistical  evidence  resulting  from  a 
compliance  investigation  which  showed  a  pattern  of  racially  dispro- 
portionate assignments  of  minority  teachers  in  the  school  system  rela- 
tive to  the  number  of  minority  students  involved.  After  rejection  the 
Board  appealed  to  a  federal  district  court  claiming  these  disparities 
were  the  result  of  state  law,  provisions  of  collective  bargaining  agree- 
ments, licensing  requirements  for  particular  teaching  positions,  a  bi- 
lingual instructions  consent  decree,  and  demographic  changes  in 
student  population.  The  district  court  concluded  that  HEW  should 
have  considered  these  proffered  justifications  for  the  statistical  dis- 
parities, and  remanded  the  case  to  HEW  for  further  consideration. 
On  remand,  HEW  determined  that  such  justifications  did  not  ade- 
quately rebut  the  prima  facie  evidence  of  discrimination  established  by 
the  statistics.  The  district  court  upheld  HEW's  findings  and  the  U.S. 
Court  of  Appeals,  Second  Circuit,  affirmed  the  decision,  rejecting  the 
Board's  contention  that  HEW  was  required  to  establish  that  the  statis- 
tical disparities  resulted  from  purposeful  or  intentional  discrimination 
in  the  constitutional  sense. 

On  appeal,  the  U.S.  Supreme  Court  upheld  the  Court  of  Appeals' 
decision.  According  to  the  Court,  discriminatory  impact  is  the  stan- 
dard by  which  ineligibility  under  ESAA  is  to  be  measured,  irrespective 
of  whether  the  discrimination  relates  to  demotion,  dismissal,  hiring, 
promotion  or  assignment.  Legislative  history  and  congressional  intent 
point  to  a  disparate  impact  test.  To  treat  as  ineligible  only  an  applicant 
with  a  past  or  a  conscious  present  intent  to  perpetuate  racial  isolation 
would  defeat  the  stated  objective  of  ending  de  facto  as  well  as  de  jure 
segregation.  The  Court  also  noted  that  a  prima  facia  case  of  discrimi- 
natory impact  may  be  made  by  a  proper  statistical  study.  The  burden 
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of  rebutting  such  a  statistical  case  is  on  the  petitioning  board.  Board 
of  Education  v.  Harris,  444  U.S.  130,  100  S.Ct.  363,  62  L.Ed. 2d  275 
(1979). 

The  U.S.  Supreme  Court  reaffirmed  its  previous  ruling  in  the 
Harris  case,  above,  that  the  Secretary  of  Education  has  the  authority 
to  demand  a  refund  of  misused  funds  granted  to  states  under  Title  I  of 
the  Elementary  and  Secondary  Education  Act  of  1965  (ESEA).  Title  I 
provides  funding  for  local  education  agencies  to  prepare  economically 
underprivileged  children  for  school.  Recipient  states  must  provide  as- 
surances to  the  Secretary  of  Education  that  local  educational  agencies 
will  spend  the  funds  only  on  qualifying  programs. 

After  federal  auditors  determined  that  the  states  of  New  Jersey  and 
Pennsylvania  had  misapplied  funds,  the  Secretary  of  Education  or- 
dered those  states  to  refund  the  federal  government  the  amount  of  the 
misapplied  funds.  Both  states  appealed  to  the  U.S.  Court  of  Appeals, 
Third  Circuit,  arguing  that,  as  originally  enacted,  the  ESEA  did  not 
expressly  authorize  the  secretary  to  demand  a  refund  of  misspent  Title 
I  funds.  This  authority  was  later  conferred  by  the  Education  Amend- 
ments of  1978.  Accordingly,  it  was  argued  that  the  secretary  exceeded 
his  statutory  authority  in  ordering  the  refunds  since  the  audits  in  both 
instances  were  for  a  period  ending  in  1973.  The  Court  of  Appeals  held 
that  the  secretary  did  not  have  the  authority  to  issue  the  orders. 

The  Supreme  Court  reversed  the  Court  of  Appeals'  decision,  hold- 
ing that  the  ESEA,  as  originally  enacted,  gave  the  federal  government 
a  right  to  demand  repayment  once  liability  was  established.  The  1978 
amendments  were  designed  merely  to  clarify  the  Education  Depart- 
ment's legal  authority  and  responsibility  to  audit  recipient  states'  pro- 
grams and  to  specify  the  procedures  to  be  used  in  the  collection  of  any 
debts.  Bell  v.  New  Jersey  &  Pennsylvania,  461  U.S.  773,  103  S.Ct. 
2187,  76  L.Ed.2d  312  (1983). 

The  Court  has  established  strict  guidelines  regarding  the  recovery  of 
Title  I  funds.  In  the  following  two  cases,  it  held  that  neither  substan- 
tial compliance  nor  absence  of  bad  faith  will  clear  states  of  liability. 

At  the  time  Title  I  grants  were  made  to  the  state  of  Kentucky,  both 
the  Elementary  and  Secondary  Education  Act  of  1965  and  its  imple- 
menting regulations  required  that  Title  I  funds  be  used  to  supplement, 
not  to  supplant,  state  and  local  expenditures  for  education.  Kentucky 
approved  Title  I  programs  for  fiscal  year  1974  which  involved  "readi- 
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ness  classes"  offered  by  some  local  education  agencies  for  education- 
ally disadvantaged  children  in  place  of  regular  first  and  second  grade 
classes. 

This,  held  the  U.S.  Supreme  Court,  violated  the  prohibitions  of  the 
Act  on  supplanting  state  and  local  expenditures.  Administrative  pro- 
ceedings resulted  in  a  determination  by  the  Secretary  of  Education 
that  Kentucky  repay  the  misused  Title  I  funds.  On  appeal,  the  U.S. 
Court  of  Appeals,  Sixth  Circuit,  held  that  the  secretary's  interpreta- 
tion of  the  supplanting  prohibitions  was  reasonable  and  would  govern 
subsequent  grants.  The  Court  concluded  that  it  would  be  unfair  to 
assess  a  penalty  against  Kentucky  since  there  was  no  evidence  of  bad 
faith  and  the  disputed  program  complied  with  a  reasonable  interpreta- 
tion of  the  law.  The  U.S.  Supreme  Court  reversed  the  decision  of  the 
court  of  appeals,  holding  that  the  secretary  properly  determined  that 
Kentucky  violated  its  assurances  of  compliance  with  Title  I  require- 
ments by  approving  the  "readiness  classes."  Further,  neither  substan- 
tial compliance  nor  absence  of  bad  faith  absolves  a  state  from  liability 
for  recovery  of  misused  funds.  The  case  was  remanded  to  the  court  of 
appeals  for  proceedings  consistent  with  the  Supreme  Court's  holding. 
Bennett  v.  Kentucky  Department  of  Education,  470  U.S.  656,  105 
S.Ct.  1544,  84  L.Ed.2d  590  (1985). 

The  Court  also  required  the  state  of  New  Jersey  to  return  misalloca- 
ted  Title  I  funds  to  the  federal  government  in  another  1985  case. 

In  the  New  Jersey  case  the  Supreme  Court  expressly  declined  to 
address  the  retroactive  effect  of  substantive  provisions  of  the  1978 
Amendments  to  Title  I  of  the  Elementary  and  Secondary  Education 
Act  for  determining  whether  Title  I  funds  were  misused.  The  Court 
held  that  the  amendments  do  not  affect  obligations  under  previously 
made  grants.  Quoting  another  U.S.  Supreme  Court  decision,  Bradley 
V.  Richmond  School  Board,  see  Chapter  One,  Section  III.C,  above, 
the  Supreme  Court  stated  that  "changes  in  substantive  requirements 
for  federal  grants  should  not  be  presumed  to  operate  retroactively." 
Practical  considerations  relating  to  the  administration  of  federal  grant 
programs  imply  that  obligations  generally  should  be  determined  by 
reference  to  the  law  in  effect  when  the  grants  were  made.  Congress, 
found  the  Court,  adopted  the  amendments  as  part  of  a  general 
reauthorization  of  Title  I  that  did  not  depart  from  the  program's  basic 
philosophy  of  requiring  assurances  from  states  that  federal  grants 
would  be  applied  to  eligible  programs.  Instead  it  sought  to  clarify  and 
simplify  provisions  concerning  implementation.  Thus,  the  amend- 
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ments  were  intended  to  apply  prospectively  and  did  not  affect  obliga- 
tions under  previously  made  grants.  Bennett  v.  New  Jersey,  470  U.S. 
632,  105  S.Ct.  1555,  84  L.Ed.2d  (1985). 

B.  State  and  Local  Funding 

As  a  general  rule,  states  may  prescribe  the  manner  in  which  school 
district  taxes  and  bonds  are  voted  on. 

The  West  Virginia  constitution,  supplemented  by  laws,  prohibits 
political  subdivisions  of  the  state  from  incurring  bonded  indebtedness 
or  increasing  tax  rates  beyond  those  established  by  the  constitution 
without  the  approval  of  sixty  percent  of  the  voters  in  a  referendum 
election.  In  1968,  a  West  Virginia  school  district  asked  voters  to  vote 
on  the  issuance  of  almost  two  miUion  dollars  in  bonds  for  the  con- 
struction of  new  school  buildings  and  the  updating  of  old  ones.  At  the 
same  election,  voters  were  asked  to  increase  taxes  for  current  expenses 
and  capital  improvements.  Over  fifty  percent  of  the  voters  approved 
the  bond  issue  and  the  tax  levy.  The  proposals,  however,  were  defeated 
because  a  sixty  percent  vote  had  not  been  obtained.  A  group  of  con- 
cerned voters  in  the  county  brought  a  suit  in  a  West  Virginia  trial 
court,  complaining  that  their  schools  fell  far  below  the  state  average  in 
classroom  size  and  facilities.  They  pointed  out  that  four  similar  pro- 
posals had  previously  been  defeated.  The  group  challenged  the  consti- 
tutionality of  the  more  than  majority  requirement  based  on  the 
Fourteenth  Amendment's  Equal  Protection  Clause.  The  trial  court 
dismissed  the  complaint,  but  the  West  Virginia  Supreme  Court  of  Ap- 
peals reversed  and  held  the  sixty  percent  requirement  unconstitutional 
because  it  discarded  the  votes  of  the  majority  who  voted  in  favor  of 
the  bond  and  tax  levy.  The  U.S.  Supreme  Court  granted  certiorari. 

The  Court  reversed  the  state  supreme  court's  decision,  holding  that 
it  had  erroneously  relied  on  two  previous  cases,  including  Gray  v. 
Sanders,  372  U.S.  368,  83  S.Ct.  801,  9  L.Ed.2d  821  (1963),  which 
struck  down  a  voting  scheme  allowing  the  votes  in  some  counties  to 
have  more  weight  than  those  in  other  counties.  The  Court  held  that 
the  defect  in  that  case  was  based  on  group  characteristics  such  as  geo- 
graphical location.  Such  characteristics  bore  no  relation  to  the  group's 
interest  in  the  present  case.  In  other  words,  the  "losing"  votes  were 
discarded  simply  because  of  geographical  location.  The  Court  recog- 
nized that  the  requirement  discarded  majority  rule,  giving  dispropor- 
tionate power  to  minority  voters.  However,  simple  ratification  by  the 
majority  is  not  always  sufficient.  Important  issues  such  as  bonding. 
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which  puts  future  generations  into  debt,  may  require  more  than  ma- 
jority approval  and  this  should  be  left  to  state  discretion.  As  long  as 
such  provisions  do  not  discriminate  against  an  identifiable  class,  they 
do  not  violate  the  Equal  Protection  Clause.  Gordon  v.  Lance,  403 
U.S.  1,  91  S.Ct.  1889,  29  L.Ed.2d  273  (1971). 

The  following  school  tax  case  demonstrates  the  general  rule  that 
federal  courts  will  abstain  from  a  case  if  a  state  case  which  would 
decide  the  issue  is  pending  in  state  court.  The  doctrine  of  abstention  is 
based  on  comity,  or  respect  and  deference  given  to  state  matters. 
States  must  generally  be  given  an  opportunity  to  solve  the  problem  or 
decide  the  issues  on  their  own.  Thus,  states  are  sometimes  allowed  to 
strike  down  taxing  systems  before  they  get  to  federal  court. 

Florida  passed  a  law  known  as  the  "Millage  Rollback  Law"  in  1968 
in  order  to  finance  the  state's  public  schools.  The  law  provided  that  a 
local  school  district,  in  order  to  be  eligible  for  state  money,  must  limit 
ad  valorem  taxes  for  school  purposes  to  not  more  than  ten  mills  of 
assessed  valuation.  A  group  of  taxpayers  filed  a  class  action  suit 
against  enforcement  of  the  tax,  alleging  that  the  tax's  effect  was  invidi- 
ous discrimination  in  violation  of  the  Fourteenth  Amendment's  Equal 
Protection  Clause.  The  group  claimed  that  children  in  property-poor 
counties  would  receive  less  money  than  those  in  richer  counties.  A 
federal  district  court  found  that  the  rollback  tax  was  unconstitutional 
and  enjoined  the  state  from  withholding  state  funds  from  school  dis- 
tricts not  in  compliance  with  the  ad  valorem  tax.  The  U.S.  Supreme 
Court  agreed  to  hear  the  case. 

The  Court  vacated  the  district  court's  decision  and  remanded  the 
case.  It  ruled  that  the  federal  court  should  have  abstained  from  con- 
sidering the  case  because  a  case  had  been  filed  in  state  court  challeng- 
ing the  rollback  tax  on  state  constitutional  grounds.  The  Court  stated 
that  the  district  court  should  have  waited  until  the  state  case  had  been 
decided  because  the  tax  could  have  been  struck  down  on  state  consti- 
tutional grounds  and  thus,  there  would  no  longer  be  a  need  for  the 
district  court  to  hear  the  case.  Askew  v.  Margrave,  401  U.S.  476,  91 
S.Ct.  856,  28  L.Ed.2d  196  (1971). 

The  Court  has  upheld  individual  constitutional  rights,  but  has  pro- 
vided no  guarantee  that  the  individual  will  have  full  access  to  exercise 
those  rights  when  they  depend  upon  funding.  An  example  of  this  is  in 
the  following  case,  where  the  Court  upheld  Texas'  property  tax  system 
for  funding  schools. 
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The  U.S.  Supreme  Court  reversed  a  federal  district  court  ruling 
which  held  the  Texas  school-financing  system  unconstitutional.  In  re- 
versing the  lower  court  decision,  the  Supreme  Court  took  note  of  the 
apparent  discrepancies  created  by  such  a  system  in  which  ad  valorem 
taxes  differ  greatly  from  one  district  to  another.  In  spite  of  the  discrep- 
ancies, however,  the  Supreme  Court  made  the  following  determina- 
tions: The  Texas  system  does  not  work  to  the  disadvantage  of  any 
group  or  class  of  citizens  since  the  disadvantages  occur  only  between 
districts  regardless  of  the  relative  wealth  of  any  family  within  the  dis- 
trict. Hence,  "poor"  citizens  throughout  the  system  were  not  disad- 
vantaged as  a  class.  The  Texas  system  did  not  interfere  with  a 
"fundamental"  right,  since  education,  while  undeniably  of  the  highest 
importance,  is  not  recognized  by  the  Supreme  Court  as  within  those 
rights  guaranteed  by  the  Constitution.  The  school-financing  system 
bore  a  rational  relationship  to  a  legitimate  state  purpose — education. 
While  the  same  basic  education  is  assured  all  children  by  virtue  of  the 
funding  of  all  schools  through  the  Texas  Minimum  Foundation  School 
Program,  the  Texas  system  allowed  and  encouraged  participation  and 
control  of  each  school  at  the  local  level.  The  Supreme  Court  therefore 
held  the  Texas  school-financing  system  constitutional.  San  Antonio 
School  District  v.  Rodriguez,  411  U.S.  1,  93  S.Ct.  1278,  36  L.Ed.2d  16 
(1973). 

The  Supreme  Court  has  extended  the  Rodriguez  doctrine  to  all  costs 
associated  with  education,  including  transportation. 

North  Dakota  statutes  authorize  thinly  populated  school  districts  to 
reorganize  into  larger  districts  for  efficiency.  Reorganized  districts 
must  provide  for  student  transportation  to  and  from  their  homes. 
School  districts  choosing  not  to  reorganize  were  authorized  by  statute 
to  charge  students  a  portion  of  their  costs  for  transportation.  Parents 
of  a  nine-year-old  student  refused  to  sign  a  transportation  contract 
with  the  school  district.  The  family  was  near  or  at  the  poverty  level. 
Claiming  inability  to  pay  the  fee,  the  family  made  private  transporta- 
tion arrangements  which  were  more  costly  than  the  school's  fee.  The 
parents  sued  the  school  district  in  a  North  Dakota  trial  court  for  an 
order  to  prevent  the  school  district  from  collecting  the  fee  on  grounds 
that  it  violated  the  state  constitution  and  Equal  Protection  Clause. 
After  losing  at  the  trial  court  level,  the  parents  appealed  to  the  North 
Dakota  Supreme  Court  which  upheld  the  lower  court  decision  on  state 
and  federal  constitutional  grounds.  The  parents  then  appealed  to  the 
U.S.  Supreme  Court. 
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The  U.S.  Supreme  Court  upheld  the  statute's  vaHdity.  The  parents 
claimed  that  the  user  fee  for  bus  service  unconstitutionally  deprived 
poor  persons  of  minimum  access  to  education  and  placed  an  unconsti- 
tutional obstacle  to  education  for  poor  students.  The  Court  noted  that 
the  student  continued  to  attend  school  during  the  time  she  claimed  she 
was  denied  access  to  the  school  bus.  The  Equal  Protection  Clause  did 
not  require  free  transportation.  Education  is  not  a  fundamental  right 
under  the  U.S.  Constitution.  The  statute  bore  a  reasonable  relation- 
ship to  the  state's  legitimate  objective  of  encouraging  local  school  dis- 
tricts to  provide  bus  service.  Payment  of  bus  fees  was  not  directly 
imposed  by  the  statute.  The  statute  did  not  discriminate  against  any 
class  and  did  not  interfere  with  any  constitutional  rights.  Kadrmas  v. 
Dickinson  Public  Schools,  108  S.Ct.  2495  (1988). 


Statutes  may  require  employers  under  school  district  contracts  to 
hire  a  quota  of  minorities.  Such  programs  are  often  challenged,  and 
federal  courts  are  confronted  with  the  task  of  determining  how  states 
can  deal  with  racial  discrimination.  Challenges  must  be  decided  first 
on  the  basis  of  state  law,  if  possible. 

California  passed  a  statute  that  required  school  districts  to  award 
any  contracts  for  work  involving  more  than  $12,000  to  the  lowest  "re- 
sponsible" bidder.  The  Oakland  school  board  provided  that  for  pro- 
jects over  $100,000,  "responsible'*  contractors  are  those  that  use 
minority-owned  businesses  for  at  least  twenty-five  percent  of  the 
amount  of  the  entire  bid.  Contractors  who  had  submitted  the  lowest 
bid,  but  who  were  disqualified  as  not  "responsible,"  sued  in  a  federal 
district  court  for  damages.  They  also  challenged  the  constitutionality 
of  the  statute  as  an  affirmative  action  plan  and  claimed  that  it  violated 
state  law.  The  district  court  held  that  the  scheme  was  constitutional. 
The  U.S.  Court  of  Appeals,  Ninth  Circuit,  affirmed  the  district 
court's  decision.  In  addition,  the  court  of  appeals  declined  to  decide 
whether  the  scheme  violated  state  law.  It  did,  however,  acknowledge 
that  under  one  of  its  previous  decisions,  the  plan  may  be  violative  of 
state  law.  It  categorized  the  claim  as  "sensitive"  and  stated  that  the 
state  courts  should  decide  it. 

The  U.S.  Supreme  Court  granted  certiorari  and  vacated  the  court 
of  appeals'  decision.  It  held  that  the  district  court  had  abused  its  dis- 
cretion in  not  deciding  the  state-law  claim.  If  the  plan  had  been  invalid 
under  state  law,  there  would  have  been  no  need  for  the  court  of  ap- 
peals to  decide  the  federal  constitutionality  of  the  law.  The  case  was 
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remanded  to  the  district  court.  Schmidt  v.  Oakland  Unified  School 
District,  457  U.S.  594,  102  S.Ct.  2612,  73  L.Ed.2d  245  (1982). 


In  1989,  the  U.S.  Supreme  Court  ruled  that  a  choice  of  law  in  a 
university  contractor's  construction  contract  superseded  arbitration 
rights  found  in  the  Federal  Arbitration  Act.  This  was  because  the  par- 
ties had  intended  to  incorporate  state  arbitration  rules  into  the  con- 
tract. As  state  law  controlled,  the  Court  refused  to  set  aside  the 
judgment  of  the  California  courts. 


An  electrical  contractor  contracted  with  a  California  university  to 
install  conduits.  The  contract  contained  a  clause  in  which  the  parties 
agreed  to  arbitrate  disputes  relating  to  the  contract.  The  contract  also 
contained  a  choice-of-law  clause  which  stated  that  it  would  be  gov- 
erned by  the  law  of  the  place  of  the  project's  location.  A  dispute  arose 
concerning  overtime  compensation  and  the  contractor  made  a  formal 
request  for  arbitration.  The  university  sued  the  contractor  in  a  Cali- 
fornia trial  court  for  fraud  and  breach  of  contract.  The  contractor 
claimed  that  it  was  entitled  to  arbitration  under  the  contract  and  the 
Federal  Arbitration  Act  (FAA).  The  court  granted  the  university's  mo- 
tion to  stay  arbitration  under  a  California  statute  which  permits  a  stay 
when  arbitration  is  the  subject  of  pending  court  action.  The  contrac- 
tor appealed  to  the  California  Court  of  Appeal,  which  affirmed  the 
trial  court's  decision.  The  court  of  appeal  acknowledged  that  although 
the  contract  affected  interstate  commerce,  the  California  statute  ap- 
plied because  of  the  contractual  choice-of-law  clause.  The  California 
Supreme  Court  denied  the  contractor's  petition  for  discretionary  re- 
view, but  the  U.S.  Supreme  Court  agreed  to  hear  its  appeal. 

On  appeal,  the  contractor  reiterated  its  argument  that  the  court  of 
appeal's  ruling  on  the  choice-of-law  clause  deprived  it  of  its  federally 
guaranteed  right  to  arbitration  under  the  FAA.  The  Supreme  Court 
ruled  that  the  FAA  did  not  confer  a  general  right  to  compel  arbitra- 
tion. Rather,  it  guaranteed  the  right  to  arbitrate  according  to  the  man- 
ner provided  for  in  the  parties'  contract.  The  court  of  appeal  had 
correctly  found  that  the  contract  incorporated  California  law.  The 
FAA  was  not  undermined  by  the  state  law  which  permitted  a  stay  of 
arbitration.  The  Court  affirmed  the  court  of  appeal's  decision  for  the 
university.  Volt  Information  Sciences  v.  Board  of  Trustees  of  Leland 
Stanford  Junior  University,  109  S.Ct.  1248(1989). 
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II.  SCHOOL  ELECTIONS 

In  a  1966  Michigan  school  board  case,  the  Court  held  that  there  was 
no  constitutional  reason  why  nonlegislative  state  and  local  officials 
could  not  be  chosen  by  the  state  governor,  legislature,  or  by  another 
appointive  process. 

Michigan  law  provided  that  local  school  boards  be  elected  by  the 
people  and  that  county  school  boards  be  chosen  not  by  the  voters  but 
by  delegates  from  local  school  boards.  Each  local  board  sent  a  dele- 
gate to  a  biennial  meeting  and  those  delegates  elected  the  county  board 
from  candidates  nominated  by  school  electors.  This  system  was  chal- 
lenged by  a  group  of  qualified  and  registered  voters  in  a  federal  dis- 
trict court.  The  group  also  challenged  actions  taken  by  the  county 
school  board,  claiming  that  the  procedures  governing  the  board's  ap- 
pointment unconstitutionally  violated  the  Due  Process  Clause  of  the 
Fourteenth  Amendment.  The  voters  also  challenged  the  system  as  a 
violation  of  the  principle  of  one-man,  one-vote  because  only  one  vote 
was  given  to  each  local  school  board.  The  district  court  held  that  the 
procedure  did  not  violate  the  Fourteenth  Amendment.  The  U.S.  Su- 
preme Court  agreed  to  hear  the  case. 

The  Court  upheld  the  procedure's  constitutionality.  It  held  that 
there  was  no  constitutional  reason  why  state  and  local  officials  of  a 
nonlegislative  character  could  not  be  chosen  by  the  governor,  legisla- 
ture, or  by  some  other  appointive  means  other  than  elections.  It  noted 
that  county  school  boards  perform  essentially' administrative  func- 
tions, and  therefore  are  not  legislative  bodies.  Local  governments 
need  flexible,  experimental  policies  in  order  to  meet  changing  urban 
conditions.  The  Court  held  that  the  "one-man,  one-vote"  challenge 
was  irrelevant  because  the  school  board  appointment  process  did  not 
involve  an  election.  The  district  court's  decision  was  affirmed.  Sailors 
V.  Board  of  Education,  387  U.S.  105,  87  S.Ct.  1549,  18  L.Ed.2d  650 
(1966). 

When  a  state  limits  participation  rights  in  the  election  of  school 
board  officials,  it  must  administer  the  vote  fairly.  The  Court  rejected  a 
New  York  school  district's  argument  that  the  state  had  a  compelling 
interest  in  excluding  persons  such  as  bachelors  without  children  from 
participating  in  school  board  elections. 

New  York  law  provided  three  methods  of  school  board  selection. 
First,  the  school  board  could  be  appointed  by  the  mayor  or  city  coun- 
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cil.  In  smaller  districts,  the  school  board  was  elected  in  general  or 
municipal  elections  in  which  all  qualified  city  voters  could  vote.  Fi- 
nally, in  rural  and  suburban  districts  the  school  board  was  elected  at 
an  annual  meeting  of  qualified  school  district  voters.  State  education 
law  also  provided  that  voters  voting  at  the  annual  meetings  meet  one 
of  three  qualifications:  be  the  owner  or  lessee  of  taxable  real  property 
within  the  district,  be  the  spouse  of  one  who  owns  or  leases  property 
or  be  the  parent  or  guardian  of  a  child  enrolled  for  a  specified  time 
during  the  next  year  in  the  local  district.  A  bachelor  who  neither 
owned  nor  leased  taxable  real  property,  nor  had  any  children  and  lived 
with  his  parents,  challenged  the  statute  in  a  federal  district  court.  He 
claimed  it  violated  the  Equal  Protection  Clause  of  the  Fourteenth 
Amendment.  The  district  court  dismissed  the  complaint.  The  U.S.  Su- 
preme Court  agreed  to  hear  the  case. 

The  Court  observed  that  local  school  districts  retained  a  great  deal 
of  control  over  school  district  pohcy.  For  example,  local  school  boards 
choose  what  materials  to  use  and  whether  equipment  should  be  pur- 
chased. In  addition,  voters  at  annual  meetings  approved  the  yearly 
budget  as  submitted  by  the  school  board.  The  Court  noted  that  the 
bachelor  was  only  challenging  the  constitutionahty  of  the  additional 
voting  requirements  under  New  York  law,  and  not  the  usual  require- 
ments of  citizenship,  residency  and  age.  In  other  words,  the  bachelor 
would  have  otherwise  been  eligible  to  vote  if  not  for  the  additional 
requirements.  Thus,  he  argued,  he  was  being  denied  equal  protection 
of  the  law.  The  Court  examined  the  facts  and  circumstances  behind 
the  law,  the  interests  claimed  to  be  protected  by  the  state  and  the 
interests  of  those  disadvantaged  by  the  classification.  Because  the 
right  to  vote  is  so  important,  the  state  must  advance  a  compelling 
interest  for  such  denial.  The  Court  rejected  the  school  district's  argu- 
ments that  the  state  had  a  compelling  interest  in  limiting  elections  to 
community  members  primarily  interested  in  the  elections.  The  state 
had  not  shown  that  it  had  used  the  least  restrictive  means  to  allow  only 
those  primarily  interested  to  vote.  The  denial  of  voting  rights  to  some 
people  was  not  justified.  The  Court  reversed  the  district  court's  deci- 
sion and  held  the  statute  unconstitutional.  Kramer  v.  Union  School 
District,  395  U.S.  621,  89  S.Ct.  1886,  23  L.Ed.2d  583  (1968). 


In  Westberry  v.  Sanders,  376  U.S.  1  (1964),  the  Supreme  Court  re- 
quired that  one  person's  vote  in  a  congressional  election  must  be 
worth  as  much  as  another's,  as  near  as  practicable.  This  is  the  "one 
man,  one  vote"  doctrine,  which  was  later  extended  to  state  elections 
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for  legislators  and  finally  to  local  government  elections.  Taxpayers 
began  using  the  one  man,  one  vote  principle  to  challenge  the  election 
of  school  board  members  and  trustees.  The  Court  applied  the  princi- 
ple to  these  cases. 


Under  Missouri  law,  separate  school  districts  could  establish  a  con- 
solidated junior  college  district  by  referendum.  They  could  also  elect 
six  trustees  to  administer  their  districts.  The  law  also  provided  that  the 
trustees  be  appointed  among  the  separate  districts  by  "school  enumer- 
ation." School  enumeration  was  defined  by  state  law  as  the  number  of 
persons  between  six  and  twenty  who  lived  in  each  district.  Residents 
and  taxpayers  of  the  Kansas  City  School  District  challenged  this  provi- 
sion as  violating  the  "one  man,  one  vote"  doctrine  and  the  Fourteenth 
Amendment's  Equal  Protection  Clause.  The  district  was  one  of  eight 
that  had  combined  to  form  a  junior  college  district.  The  apportion- 
ment plan  resulted  in  the  election  of  three  trustees,  or  fifty  percent  of 
the  board,  from  the  Kansas  City  school  district,  even  though  the  dis- 
trict contained  sixty  percent  of  the  total  school  enumeration  in  the 
junior  college  district.  The  taxpayers  argued  that  this  scheme  uncon- 
stitutionally diluted  their  vote.  A  Missouri  trial  court  dismissed  the 
case  and  the  Missouri  Supreme  Court  affirmed  its  decision,  stating 
that  the  one  man,  one  vote  principle  was  inapplicable.  The  U.S.  Su- 
preme Court  agreed  to  hear  the  appeal. 

The  Court  reversed  the  Missouri  Supreme  Court's  decision,  finding 
that  the  one-man,  one  vote  principle  applied  to  school  elections.  It 
held  that  the  Fourteenth  Amendment  required  trustee  positions  within 
the  junior  college  district  to  be  apportioned  so  that  each  vote  was 
given  as  much  weight  as  any  other  in  the  district.  It  agreed  with  the 
taxpayers'  argument  that  because  the  board  of  trustees  had  the  power 
to  levy  and  collect  taxes,  issue  bonds,  hire  and  fire  teachers,  supervise 
and  discipHne  students  and  administer  the  district,  it  should  be  subject 
to  the  same  apportionment  requirements  as  other  elective  bodies.  The 
right  to  vote  is  protected  against  debasement  by  the  Constitution.  The 
Court  concluded  that  the  purpose  of  a  particular  election  is  not  the 
determining  factor  in  whether  voting  rights  should  be  equal.  Whether 
voting  in  a  congressional  election,  or  for  the  county  sheriff,  each  per- 
son must  have  an  equal  vote.  The  Court  held  that  when  Missouri  es- 
tablished elections  for  boards  of  trustees,  rather  than  using 
appointments,  it  was  obHgated  to  ensure  voting  equality.  Hadley  v. 
Junior  College  District,  397  U.S.  50,  90  S.Ct.  791,  25  L.Ed.2d  45 
(1969). 
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In  1973,  the  Court  concluded  that  an  injunction  granted  by  a  fed- 
eral district  court  against  a  mayor's  future  action  in  appointing  a  city 
school  board  was  unjustified,  since  the  charges  had  arisen  from  the 
former  mayor's  actions. 

Philadelphia  voters  amended  their  city  charter  to  allow  the  mayor 
to  appoint  nine  members  of  the  city  school  board.  Each  of  the  remain- 
ing nine  positions  were  filled  by  the  highest  ranking  officer  of  one  of 
nine  designated  categories  of  city  wide  organizations.  The  mayor  was 
assisted  by  an  educational  nominating  panel,  whose  members  the 
mayor  also  appointed.  The  panel's  function  was  to  seek  out  qualified 
candidates  for  service  on  the  school  board  and  to  submit  nominees  to 
the  mayor.  Under  the  charter,  the  mayor  was  required  to  appoint  four 
of  the  panel's  members  from  the  citizenry  at  large.  The  mayor  was 
then  required  to  make  his  selection  from  the  nominees. 

The  Philadelphia  Educational  Equality  League,  the  league  presi- 
dent, Philadelphia  citizens  and  city  pubHc  school  students  challenged 
the  mayor's  1971  panel  appointments.  The  citizens  and  the  league  al- 
leged that  he  had  violated  the  Fourteenth  Amendment's  Equal  Protec- 
tion Clause  by  excluding  blacks  from  appointment  to  the  panel.  They 
claimed  that  the  mayor  had  discriminated  against  qualified  black  ap- 
plicants for  panel  positions  and  requested  an  order  directing  the  ap- 
pointment of  a  panel  which  fairly  represented  the  racial  composition 
of  the  school  community.  A  federal  district  court  dismissed  their  com- 
plaint, holding  that  they  had  failed  to  estabhsh  evidence  of  racial  dis- 
crimination. The  U.S.  Court  of  Appeals,  Third  Circuit,  reversed, 
ruling  that  the  group  had  established  an  unrebutted  prima  facie  case 
of  unlawful  discrimination.  The  court  of  appeals  then  issued  injunc- 
tive relief  against  a  newly-elected  mayor  who  had  succeeded  the  in- 
cumbent during  the  court  proceedings.  The  U.S.  Supreme  Court 
granted  certiorari. 

Before  the  Court,  the  new  mayor  contended  that  federal  courts  may 
not  interfere  with  an  elected  executive  officer's  discretionary  appoint- 
ment powers.  The  Court  held  that  it  need  not  decide  this  issue,  since 
racial  discrimination  had  not  been  established.  It  concluded  that  the 
court  of  appeals'  finding  of  racial  discrimination  was  based  on  three 
fragments  of  evidence,  only  one  of  which  was  based  on  the  district 
court's  finding.  First,  the  court  of  appeals  should  have  excluded  a 
statement  by  the  mayor  that  he  would  limit  the  number  of  blacks  on 
the  school  board  as  inadmissible  hearsay.  Second,  the  court  of  appeals 
rehed  on  the  district  court's  finding  that  the  deputy  mayor  had  made  a 
statement  that  he  had  been  unaware  of  many  "black-oriented  organi- 
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zations"  whose  members  could  qualify  for  panel  positions.  The  dep- 
uty mayor's  ignorance  was  irrelevant,  since  it  was  the  mayor's  job  to 
fill  the  positions.  Third,  the  court  of  appeals  went  outside  the  district 
court's  findings  to  conclude  that  the  number  of  black  panelists  was 
small  in  proportion  to  the  black  population.  The  Court  concluded 
that  the  injunction  against  the  new  mayor's  future  action  was  unjusti- 
fied, since  the  charges  arose  only  from  the  former  mayor's  actions. 
Mayor  v.  Educational  Equality  League,  415  U.S.  605,  94  S.Ct.  1323, 
39L.Ed.2d630(1973). 

Federal  district  courts  have  the  initial  chance  to  reapportion  school 
board  voting  districts  when  a  state  system  is  challenged.  The  Supreme 
Court  has  established  the  rule  that  federal  courts  are  to  prefer  single- 
member  districts  to  multi-member  or  at-large  districts. 

In  1968,  a  white  Louisiana  resident  brought  a  suit  in  a  federal  dis- 
trict court  to  challenge  voting  wards  in  his  county.  He  contended  that 
population  disparities  among  the  wards  denied  him  the  constitutional 
right  to  cast  an  effective  vote  in  elections  for  school  board  members 
and  members  of  the  police  jury,  which  is  the  governing  board  of  the 
parish.  Accordingly,  the  district  court  adopted  a  reapportionment 
plan  which  called  for  at-large  election  of  the  board  members.  For  the 
next  two  years,  elections  were  held  at-large.  After  the  1970  census,  the 
district  court  instructed  the  two  boards  to  submit  revised  reapportion- 
ment plans.  They  resubmitted  the  at-large  plan.  A  black  voter  was 
allowed  to  intervene  in  the  action  on  behalf  of  himself  and  voters 
similarly  situated.  The  district  court  approved  the  submitted  at-large 
plan  and  the  black  voter  appealed  to  the  U.S.  Court  of  Appeals,  Fifth 
Circuit,  arguing  that  at-large  elections  would  dilute  the  black  vote  in 
violation  of  the  Fourteenth  and  Fifteenth  Amendments,  and  the  Vot- 
ing Rights  Act  of  1965.  The  court  of  appeals,  hearing  en  banc,  re- 
versed, concluding  that  at-large  elections  would  dilute  the  black  vote 
in  the  parish.  In  the  court  of  appeals'  decision,  it  suggested  that  multi- 
member districts,  requiring  at-large  elections,  were  unconstitutional 
unless  they  afforded  greater  opportunity  for  political  participation  or 
unless  the  use  of  single  voting  districts  would  violate  rights.  The  U.S. 
Supreme  Court  granted  certiorari. 

The  Supreme  Court  affirmed  the  court  of  appeals'  decision  but  di- 
vorced itself  from  the  court's  broad  statements  regarding  the  constitu- 
tionality of  at-large  voting.  It  held  that  the  district  court  had  abused 
its  discretion  in  not  initially  ordering  a  single-member  appointment 
plan.  The  Court  held  that  it  is  well-established  that  when  federal  dis- 
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trict  courts  are  called  upon  to  reapportion  districts  to  avoid  voting 
disparities,  single-member  districts  are  to  be  used  first  unless  there  are 
special  circumstances.  The  court  of  appeals*  decision  was  affirmed. 
East  Carroll  Parish  School  Board  v.  Marshall,  424  U.S.  640,  96  S.Ct. 
1083,  47  L.Ed.2d  296  (1976). 

III.  ACCESS  TO  SCHOOL  BUILDINGS 

The  Yonkers,  New  York,  board  of  education  denied  a  request  by  the 
Yonkers  Committee  for  Peace  that  it  be  allowed  to  use  the  Yonkers 
public  school  buildings  for  a  forum  on  war  and  peace.  The  committee 
then  filed  suit  in  a  New  York  trial  court,  alleging  that  as  a  result  of  the 
board's  denial,  its  members'  free  speech  and  assembly,  and  equal  pro- 
tection rights  had  been  violated.  The  trial  court  dismissed  the  com- 
plaint, and  the  New  York  Supreme  Court,  Appellate  Division, 
affirmed.  The  New  York  Court  of  Appeals  also  affirmed,  without  a 
reason  for  its  decision.  TheU.S.  Supreme  Court  granted  certiorari. 

The  Court  affirmed  the  state  courts'  decisions,  holding  that  the 
committee  had  failed  to  allege  that  other  organizations  of  a  similar 
character  had  been  allowed  to  use  the  school  buildings  for  the  purpose 
of  public  assembly,  thus  failing  to  make  out  an  Equal  Protection 
Claim.  The  Court  stated  that  the  claim  was  "too  amorphous"  to  be 
decided  on  its  constitutionality.  The  state  court's  decision  was  upheld. 
Ellis  V.  Dixon,  349  U.S.  458,  75  S.Ct.  859,  99  L.Ed.  1231  (1955). 
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In  the  1970's,  Congress  passed  major  legislation  affecting  special 
education  and  the  rights  of  handicapped  persons.  The  most  important 
special  education  legislation  was  the  Education  for  All  Handicapped 
Children  Act  of  1975  (EAHCA),  20  U.S.C.  §§  1410-1420,  which 
amended  the  1970  Education  of  the  Handicapped  Act,  20  U.S.C.  1400 
et  seq  (EHA).  Another  important  EHA  amendment  is  the  Handi- 
capped Children's  Protection  Act  of  1986,  which  requires  losing  par- 
ties in  EHA  litigation  to  pay  the  prevailing  party's  attorney's  fees. 
Congress  expanded  the  rights  of  handicapped  persons  in  §  504  of  the 
Rehabilitation  Act  of  1973,  29  U.S.C.  §  794,  which  states  that  "[njo 
otherwise  qualified  handicapped  individual  in  the  United  States  .  .  . 
shall,  solely  by  reason  of  his  handicap,  be  excluded  from  the  partici- 
pation in,  be  denied  the  benefits  of,  or  be  subjected  to  discrimination 
under  any  program  or  activity  receiving  Federal  financial  assistance." 
States  have  also  adopted  their  own  handicapped  rights  and  special 
education  laws.  A  distinct  new  body  of  law  has  developed  around 
these  enactments,  and  by  1989,  the  U.S.  Supreme  Court  had  consid- 
ered fourteen  major  special  education  and  handicapped  education 
cases,  which  are  summarized  in  this  chapter. 

The  U.S.  Supreme  Court's  ruling  in  Southeastern  Community  Col- 
lege V.  Davis  set  the  standard  for  all  institutions,  including  private 
schools,  whose  programs  or  activities  receive  federal  financial  assist- 
ance for  evaluating  claims  of  handicap  discrimination. 

In  this  case  a  female  nursing  school  applicant,  who  was  severely 
hearing  impaired,  claimed  that  her  denial  of  admission  violated  §  504 
of  the  Rehabilitation  Act.  Section  504  states  that  an  "otherwise  quali- 
fied handicapped  individual"  may  not  be  excluded  from  a  federally 
funded  program  solely  by  reason  of  his  handicap.  In  refusing  to  admit 
the  applicant,  the  nursing  school  explained  that  the  hearing  disability 
had  made  it  unsafe  for  her  to  practice  as  a  registered  nurse.  The  school 
pointed  out  that  even  with  a  hearing  aid  the  applicant  had  to  rely  on 
her  lipreading  skills.  It  argued  that  patient  safety  demanded  that  she 
be  able  to  understand  speech  without  reliance  on  lipreading.  Agreeing 
with  the  school,  the  Supreme  Court  held  that  the  term  "otherwise 
qualified  handicapped  individual"  meant  an  individual  who  is  quali- 
fied in  spite  of  his  or  her  handicap.  The  applicant's  contention  that  her 
handicap  should  be  disregarded  for  purposes  of  determining  whether 
she  was  otherwise  qualified  was  rejected,  as  was  her  contention  that 
§  504  imposed  an  obligation  on  the  school  to  undertake  affirmative 
action  to  modify  its  curriculum  to  accommodate  her  disability.  While 
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a  school  may  be  required  to  make  minor  curricular  modifications  to 
accommodate  a  handicap,  here  the  apphcant  was  physically  able  to 
take  only  academic  courses.  Chnical  study  would  be  foreclosed  due  to 
patient  safety  concerns.  The  Court  held  that  §  504  did  not  require  a 
major  curricular  modification  such  as  allowing  the  applicant  to  by- 
pass clinical  study.  The  school's  denial  of  admission  was  upheld. 
Southeastern  Community  College  v.  Davis,  AAl  U.S.  397,  99  S.Ct. 
2361,  60  L.Ed.2d  980  (1979). 

Section  504  of  the  Rehabilitation  Act  forbids  federal  funding  recipi- 
ents from  discriminating  against  otherwise  qualified  handicapped  per- 
sons. In  the  case  which  follows,  the  Supreme  Court  determined  that  a 
lower  court  had  failed  to  consider  a  public  university's  argument  that 
it  was  not  required  to  pay  for  a  handicapped  student's  special  educa- 
tional requirements  in  a  case  filed  under  §  504. 

A  deaf  graduate  student  at  a  Texas  university  requested  the  univer- 
sity to  provide  him  with  a  sign  language  interpreter.  The  university 
refused  to  pay  for  an  interpreter  because  the  student  did  not  meet 
university  financial  assistance  guidelines.  The  student  then  sued  the 
university  in  a  federal  district  court  under  §  504.  He  sought  an  order 
which  would  require  the  appointment  of  an  interpreter  at  the  univer- 
sity's expense  for  as  long  as  he  remained  there.  The  court  granted  his 
request  for  a  preliminary  order  requiring  the  university  to  pay  for  the 
interpreter.  However,  the  court  stayed  further  consideration  of  the 
case  pending  a  final  administrative  ruling  by  a  federal  education 
agency. 

The  university  appealed  to  the  U.S.  Court  of  Appeals,  Fifth  Cir- 
cuit, which  affirmed  the  preliminary  order,  but  vacated  the  stay  pend- 
ing administrative  action.  The  university  complied  with  the  order  by 
paying  for  the  interpreter.  The  student  completed  his  graduate  pro- 
gram. The  U.S.  Supreme  Court  granted  certiorari  to  determine  the 
university's  argument  that  the  lower  courts  should  make  a  final  ruling 
on  who  was  to  pay  for  the  interpreter.  The  student  argued  that  the  case 
was  now  moot  in  view  of  his  graduation.  The  Supreme  Court  vacated 
the  appeals  court's  decision  and  remanded  the  case  for  a  trial  on  the 
merits  to  allow  the  university  a  full  opportunity  to  argue  for  recoup- 
ment of  its  payments  for  the  interpreter.  University  of  Texas  v.  Ca- 
menisch,  451  U.S.  390,  101  S.Ct.  1830,  68  L.Ed.2d  175  (1981). 

The  EHA's  effectiveness  may  be  contrasted  with  the  failure  of  an- 
other Federal  act,  the  Developmentally  Disabled  Assistance  and  Bill 
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of  Rights  Act,  42  U.S.C.  §§  6001-6081,  to  vindicate  the  rights  of  a 
class  of  mentally  retarded  Pennsylvania  state  school  and  hospital 
residents. 

In  1974,  a  Pennsylvania  state  school  and  hospital  resident  brought  a 
class  action  suit  against  the  school  and  its  officials,  also  naming  as 
defendants  various  state  and  local  mental  health  administrators.  The 
resident  claimed  that  conditions  at  the  institution  violated  §  504  of  the 
Rehabilitation  Act,  the  Developmentally  Disabled  Assistance  and  Bill 
of  Rights  Act,  42  U.S.C.  §§  6001-6081  (DDABRA),  Pennsylvania 
mental  health  legislation,  and  the  Eighth  and  Fourteenth  Amend- 
ments to  the  U.S.  Constitution.  A  federal  district  court  held  that  the 
state  legislation  provided  a  right  to  adequate  habilitation,  but  did  not 
determine  whether  the  student  and  class  had  habilitation  rights  in  the 
least  restrictive  environment.  On  appeal,  the  U.S.  Court  of  Appeals, 
Third  Circuit,  affirmed  the  district  court  decision  and  ruled  that  the 
class  had  habilitation  rights  requiring  the  least  restrictive  environ- 
ment, based  on  its  interpretation  of  the  DDABRA.  The  U.S.  Supreme 
Court  reversed,  holding  that  the  DDABRA  created  no  substantive 
rights.  It  remanded  the  case  to  the  court  of  appeals.  Pennhurst  State 
School  and  Hospital  v.  Halderman,  451  U.S.  1,  101  S.Ct.  1531,  67 
L.Ed.2d  694  (1981).  (Pennhurst  I). 

On  remand,  the  court  of  appeals  affirmed  its  previous  decision  in 
full.  The  U.S.  Supreme  Court  again  granted  certiorari,  and  again  re- 
versed and  remanded  the  case.  It  held  that  the  Eleventh  Amendment 
to  the  U.S.  Constitution  prohibited  federal  courts  from  ordering  state 
officials  to  conform  their  conduct  to  their  own  state  laws.  On  remand, 
the  court  of  appeals  would  be  permitted  to  consider  a  judgment  based 
on  the  federal  legislation.  Pennhurst  State  School  and  Hospital  v. 
Halderman,  465  U.S.  89,  104  S.Ct.  900,  79  L.Ed.2d  67  (1984).  (Pen- 
nhurst II). 

In  1982,  the  Supreme  Court  considered  its  first  EHA  case,  Board  of 
Education  v.  Rowley.  The  decision  construed  the  act  narrowly,  hold- 
ing that  it  provided  only  a  basic  floor  of  educational  opportunity  for 
handicapped  students. 

Parents  of  a  nearly  totally  deaf  child  in  New  York  brought  suit 
against  school  administrators  for  failing  to  provide  their  child  with  a 
qualified  sign  language  interpreter  for  all  of  her  academic  classes.  The 
school  district  had  supplied  the  child  with  a  hearing  aid  as  well  as 
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additional  instruction  from  a  tutor.  A  U.S.  district  court,  in  a  decision 
upheld  by  the  U.S.  Court  of  Appeals,  2nd  Circuit,  ruled  that  even 
though  the  child  was  performing  better  than  average  in  her  class  and 
was  advancing  easily  from  grade  to  grade,  she  was  not  performing  as 
well  academically  as  she  would  have  without  her  handicap.  Because  of 
the  disparity  between  her  achievement  and  her  potential,  the  court 
held  that  she  was  not  receiving  a  free  appropriate  public  education  as 
provided  by  the  Education  for  All  Handicapped  Children  Act.  The 
lower  court's  decisions  were  reversed  by  the  U.S.  Supreme  Court, 
which  held  that  the  Act  is  satisfied  when  the  state  provides  personal- 
ized instruction  with  sufficient  support  services  to  permit  the  handi- 
capped child  to  benefit  educationally  from  that  instruction.  The 
Court  held  that  the  individualized  educational  program  required  by 
the  Act  should  be  reasonably  calculated  to  enable  the  child  to  achieve 
passing  marks  and  advance  from  grade  to  grade.  The  Act  does  not 
require  the  school  to  provide  a  sign-language  interpreter  as  requested 
by  this  child's  parents.  The  Act  was  not  meant  to  guarantee  a  certain 
level  of  education  but  merely  to  open  the  door  of  education  to  handi- 
capped children  by  means  of  special  educational  services.  Addition- 
ally, the  decision  noted  that  a  state  is  not  required  to  maximize  the 
potential  of  each  handicapped  child  commensurate  with  the  opportu- 
nity provided  non-handicapped  children.  Board  of  Education  v.  Row- 
ley, 458  U.S.  176,  102  S.Ct.  3034  (1982). 

Generally,  medical  services  are  excluded  from  "related  services"  un- 
der the  EHA  unless  the  services  are  for  diagnostic  or  evaluative  pur- 
poses. However,  the  U.S.  Supreme  Court  held  in  Irving  Independent 
School  District  v.  Tatro,  that  clean  intermittent  catheterization  is  a 
related  service. 

In  the  Tatro  case,  the  U.S.  Supreme  Court  ruled  that  clean  intermit- 
tent catheterization  (CIC)  is  a  related  service  not  subject  to  the  EHA's 
"medical  service"  exclusion.  The  parents  of  an  eight-year-old  daugh- 
ter born  with  spina  bifida  brought  suit  against  a  local  Texas  school 
district  after  the  district  refused  to  provide  catheterization  for  the 
child  while  she  attended  school.  The  parents  pursued  administrative 
procedures  to  force  the  district  to  train  staff  to  perform  the  CIC.  Af- 
ter a  U.S.  district  court  held  against  the  parents  they  appealed  to  the 
U.S.  Court  of  Appeals,  Fifth  Circuit,  which  reversed  the  district  court 
ruling.  The  school  district  then  appealed  to  the  U.S.  Supreme  Court. 

The  Supreme  Court  affirmed  that  portion  of  the  Court  of  Appeals 
decision  which  held  that  CIC  is  a  "supportive  service,"  not  a  "medical 
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service"  excluded  from  the  EAHCA.  The  court  was  not  persuaded  by 
the  school  district's  argument  that  catheterization  is  a  medical  service 
because  it  is  provided  in  accordance  with  a  physician's  prescription 
and  under  a  physician's  supervision,  even  though  it  may  be  adminis- 
tered by  a  nurse  or  trained  layperson.  The  court  Hsted  four  criteria  to 
determine  a  school's  obligation  to  provide  services  that  relate  to  both 
the  health  and  education  of  a  child.  First,  to  be  entitled  to  related 
services,  a  child  must  be  handicapped  so  as  to  require  special  educa- 
tion. Second,  the  school  need  provide  only  those  services  necessary  to 
aid  a  handicapped  child  to  benefit  from  special  education.  Third, 
EHA  regulations  state  that  school  nursing  services  must  be  performed 
by  a  nurse  or  other  qualified  person,  not  by  a  physician.  Fourth,  the 
child's  parents  in  this  case  were  seeking  only  the  services  of  a  qualified 
person  at  the  school,  they  were  not  asking  the  school  to  provide  equip- 
ment. The  court  reversed  those  portions  of  the  Court  of  Appeals  rul- 
ing which  held  the  school  district  liable  under  the  Rehabilitation  Act 
and  which  held  that  the  parents  were  entitled  to  attorney's  fees.  Irving 
Independent  School  District  v.  Tatro,  468  U.S.  883,  104  S.Ct.  3371,  82 
L.Ed.2d  664  (1984). 

In  Smith  v.  Robinson^  the  U.S.  Supreme  Court  ruled  that  by  enact- 
ing the  EHA,  with  its  detailed  procedural  and  substantive  safeguards 
for  handicapped  students,  Congress  intended  to  close  off  any  other 
federal  law  as  a  basis  for  any  special  education  lawsuit.  The  Supreme 
Court  would  have  foreclosed  the  use  of  either  the  Rehabilitation  Act 
or  the  Civil  Rights  Act  by  handicapped  students.  However,  Congress 
responded  to  this  situation  by  enacting  the  Handicapped  Children's 
Protection  Act  of  1986  (HCPA)  (P.L.  99-372)  which  amended  the 
EHA  and  authorized  attorney  fee  awards  to  handicapped  students 
who  prevail  in  special  education  lawsuits.  Moreover,  the  HCPA  pro- 
vided that  in  addition  to  the  EHA,  the  Rehabilitation  Act  and  the 
Civil  Rights  Act  may  also  be  utilized  by  handicapped  students. 

In  Smith  the  U.S.  Supreme  Court  ruled  that  attorney's  fees  are  not 
available  under  the  EHA,  the  Civil  Rights  Act,  or  the  Rehabilitation 
Act.  This  case  involved  a  child  in  Rhode  Island  who  suffered  from 
cerebral  palsy  and  other  physical  and  emotional  handicaps.  The 
child's  parents  had  prevailed  in  their  claim  against  their  local  school 
district  and  the  district  was  obligated  to  maintain  the  child  in  his  then 
current  residential  school  placement  while  a  dispute  involving  who 
was  to  pay  for  the  placement  was  resolved.  After  the  parents  collected 
their  child's  tuition  cojsts  from  the  school  district,  they  sought  attor- 
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ney's  fees.  The  federal  district  court  granted  them  under  the  Civil 
Rights  Act  and  the  Rehabilitation  Act,  both  of  which  contained  provi- 
sions authorizing  an  award  of  attorney's  fees  to  a  successful  plaintiff. 
The  U.S.  Court  of  Appeals,  First  Circuit,  reversed  and  denied  attor- 
ney's fees,  and  the  U.S.  Supreme  Court  upheld  the  reversal. 

The  Supreme  Court  undertook  a  three-step  analysis.  First,  under 
the  common  law,  attorney's  fees  are  not  available  unless  a  specific 
statutory  provision  authorizes  them.  Second,  the  EHA  contains  no 
attorney's  fees  provision.  Third,  by  enacting  the  EHA,  Congress  in- 
tended to  make  it  the  exclusive  remedy  for  handicapped  public  school 
students,  thereby  preventing  them  from  relying  on  either  the  Civil 
Rights  Act  or  the  Rehabilitation  Act.  An  exception  was  made,  how- 
ever, for  cases  in  which  a  school  district  deprives  a  handicapped  stu- 
dent of  his  or  her  procedural  rights  under  the  EHA.  If  a  student 
proves  that  a  school  district  denied  him  or  her  the  procedural  rights  to 
which  every  handicapped  child  is  entitled,  then  an  attorney's  fees 
award  under  the  Civil  Rights  Act  would  be  justified.  This  is  because 
the  EHA  places  great  emphasis  on  following  certain  procedures.  If  the 
district  denies  a  student  due  process  of  law,  then  a  due  process  chal- 
lenge under  the  Civil  Rights  Act  is  a  legitimate  remedy.  In  the  present 
case,  however,  there  was  no  evidence  that  the  school  district  had  vio- 
lated the  EHA's  procedural  safeguards,  and  attorney's  fees  were  de- 
nied. Smith  V.  Robinson,  468  U.S.  992,  104  S.Ct.  3457,  82  L.Ed.2d 
746  (1984). 

In  Honig  v.  Students  of  California  School  For  the  Blind,  the  U.S. 
Supreme  Court  refused  to  rule  on  whether  the  state  of  California 
could  be  held  liable  under  the  EHA  and  the  Rehabilitation  Act  for 
failing  to  inspect  a  school  site.  It  dismissed  the  case  as  moot. 

Students  at  a  school  for  the  blind  in  California  brought  suit  against 
state  education  officials  under  the  EHA  and  the  Rehabilitation  Act, 
challenging  a  move  of  the  school  to  a  new  site.  Among  the  objections 
to  the  move  were  allegations  that  the  new  site  was  an  earihquake- 
prone,  dangerous  area.  The  school  had  been  granted  permission  to 
open  over  the  protest  of  the  students  because  some  parents  objected  to 
the  possibility  that,  if  the  move  was  blocked,  no  special  school  for  the 
blind  would  be  available.  The  students  sought  a  preliminary  injunc- 
tion to  stop  the  move  and  made  the  seismic  safety  claims  a  major 
focus  of  their  lawsuit.  A  U.S.  district  court  ordered  studies  of  the  site 
and,  finding  California's  pre-construction  investigation  inadequate, 
the  court  granted  the  students'  request  for  a  preliminary  injunction. 
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The  state  appealed  this  ruling  to  the  U.S.  Court  of  Appeals,  Ninth 
Circuit,  which  held  that  under  the  Rehabilitation  Act,  CaHfornia  was 
required  to  make  its  school  for  the  blind  as  safe  as  other  schools  and 
to  make  reasonable  adjustments  necessary  to  make  the  school  as  safe 
as  schools  for  nonhandicapped  students.  To  the  state's  argument  that 
the  general  anti-discrimination  provisions  of  the  Rehabilitation  Act 
cannot  be  used  to  make  an  "end  run"  around  the  more  specific  provi- 
sions of  the  EHA,  the  court  said  that  while  the  EHA  is  more  specific 
than  the  Rehabilitation  Act  as  to  educational  programs,  the  Rehabili- 
tation Act  is  more  specific  as  to  physical  facilities.  The  court  found  no 
conflict  between  the  two  Acts. 

Finally,  because  a  strong  argument  could  be  made  that  a  seismically 
unsafe  school  denied  the  students  a  "free  appropriate  education'*  un- 
der the  EHA,  the  Court  of  Appeals  held  that  the  district  court  prop- 
erly granted  the  students'  request  for  a  preliminary  injunction.  The 
district  court  ruling  was  affirmed  and  the  superintendent  of  Public 
Instruction  of  California  appealed  to  the  U.S.  Supreme  Court,  which 
held  that  the  question  of  whether  the  district  court  erred  in  issuing  the 
preliminary  injunction  was  moot;  because  after  the  district  court's  or- 
der, and  prior  to  the  Supreme  Court's  ruling,  the  tests  had  been  com- 
pleted. Honig  V.  Students  of  California  School  for  the  Blind,  471  U.S. 
148,  105  S.Ct.  1820,  85  L.Ed.2d  1 14  (1985). 

In  Burlington  School  Committee  v.  Department  of  Education  of 
Massachusetts y  the  U.S.  Supreme  Court  ruled  that  public  school  dis- 
tricts must  pay  private  school  tuition  and  related  expenses  only  where 
the  school  district  fails  to  offer  an  appropriate  special  education  pro- 
gram to  a  handicapped  student. 

In  the  Burlington  case,  the  father  of  a  learning  disabled  third  grade 
boy  became  dissatisfied  with  his  son's  lack  of  progress  in  a  Massachu- 
setts public  school  system.  A  new  individualized  educational  program 
(lEP)  was  developed  for  the  child  which  called  for  placement  in  a 
different  public  school.  The  father,  however,  followed  the  advice  of 
specialists  at  Massachusetts  General  Hospital  and  unilaterally  with- 
drew his  son  from  the  school  system,  placing  him  instead  at  the  Car- 
roll School,  a  state-approved  private  facility  in  Lincoln, 
Massachusetts.  He  then  sought  reimbursement  for  tuition  and  trans- 
portation expenses  from  the  school  committee,  contending  that  the 
lEP  was  inappropriate.  The  state  Board  of  Special  Education  Appeals 
(BSEA)  ruled  that  the  proposed  lEP  was  inappropriate  and  that, 
therefore,  the  father  had  been  justified  in  placing  his  son  at  the  Car- 
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roll  School.  The  BSE  A  ordered  the  school  committee  to  reimburse  the 
father  for  tuition  and  transportation  expenses,  and  the  committee  ap- 
pealed to  the  federal  courts.  A  U.S.  district  court  held  that  the  parents 
had  violated  the  EHAs  status  quo  provision  by  enrolling  their  child  in 
the  private  school  without  approval.  Thus,  they  were  not  entitled  to 
reimbursement.  The  U.S.  Court  of  Appeals,  First  Circuit,  reversed 
the  district  court's  ruhng,  and  the  committee  appealed  to  the  U.S. 
Supreme  Court. 

In  affirming  the  court  of  appeals'  decision,  the  Supreme  Court 
ruled  that  parents  who  place  a  handicapped  child  in  a  private  educa- 
tional facility  are  entitled  to  reimbursement  for  the  child's  tuition  and 
living  expenses,  if  a  court  later  determines  that  the  school  district  had 
proposed  an  inappropriate  individuaHzed  educational  program.  Reim- 
bursement could  not  be  ordered  if  the  school  district's  proposed  lEP 
was  later  found  to  be  appropriate.  The  Supreme  Court  observed  that 
to  bar  reimbursement  claims  under  all  circumstances  would  be  con- 
trary to  the  EHA,  which  favors  proper  interim  placements  for  handi- 
capped children. 

In  addition,  under  the  school  committee's  reading  of  the  EHA  sta- 
tus quo  provision,  parents  would  be  forced  to  leave  their  child  in  what 
might  later  be  determined  to  be  an  inappropriate  educational  place- 
ment, or  would  obtain  the  appropriate  placement  only  by  sacrificing 
any  claim  for  reimbursement.  This  result,  found  the  Court,  was  not 
intended  by  Congress.  However,  the  Court  noted  that  "[t]his  is  not  to 
say  that  [this  provision]  has  no  effect  on  parents."  Parents  who  unilat- 
erally change  their  children's  placement  during  the  pendency  of  pro- 
ceedings do  so  at  their  own  financial  risk.  If  the  courts  ultimately 
determine  that  a  child's  proposed  lEP  was  appropriate,  the  parents 
are  barred  from  obtaining  reimbursement  for  an  unauthorized  private 
school  placement.  Burlington  School  Committee  v.  Department  of 
Education  of  Massachusetts,  471  U.S.  359,  105  S.Ct.  1996,  85 
L.Ed.2d  385  (1985). 


The  Rehabilitation  Act  of  1973  prohibits  discrimination  against  the 
handicapped  in  programs  receiving  federal  financial  assistance.  Under 
the  Act,  no  otherwise  qualified  handicapped  individual  is  to  be  ex- 
cluded from  employment,  programs  or  services  to  which  he  or  she  is 
entitled.  Additionally,  claims  for  alleged  discrimination  are  sometimes 
brought  under  the  Equal  Protection  Clause  of  the  U.S.  Constitution, 
which  prohibits  discrimination  by  guaranteeing  that  laws  will  be  ap- 
plied equally  to  all  citizens. 
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The  U.S.  Supreme  Court  ruled  that  mental  retardation  is  not  a 
"suspect  classification''  calling  for  heightened  scrutiny  under  the  U.S. 
Constitution.  This  case  arose  when  the  operator  of  a  proposed  group 
home  for  mentally  handicapped  individuals  was  denied  a  building-use 
permit  by  the  city  council  of  Cleburne,  Texas.  The  city  council  deter- 
mined that  the  group  home  would  be  classified  as  a  "hospital  for  the 
feebleminded"  under  the  zoning  laws  and  proceeded  to  deny  a  permit 
to  the  group  home.  The  operator  sued  the  city  in  federal  court,  claim- 
ing that  the  council's  action  unlawfully  discriminated  against  mentally 
retarded  citizens  in  violation  of  the  Equal  Protection  Clause  of  the 
U.S.  Constitution. 

The  Supreme  Court,  while  ordering  that  the  group  home  be  granted 
a  permit,  held  that  government  regulations  regarding  mentally  re- 
tarded individuals  are  not  to  be  subjected  to  rigorous  judicial  analysis 
as  are  classifications  based  on  race,  alienage  or  sex.  The  Equal  Protec- 
tion Clause,  held  the  Court,  does  not  afford  the  same  protection  to 
handicapped  citizens  as  it  does  to  minorities.  Although  in  this  case  the 
group  home  won  its  building-use  permit,  the  Supreme  Court's  holding 
limited  the  scope  of  the  Equal  Protection  Clause  to  cases  involving 
irrational,  unfounded  or  arbitrary  action  against  the  handicapped. 
City  of  Cleburne,  Texas  v.  Cleburne  Living  Center,  473  U.S.  432,  105 
S.Ct.  3249,  87  L.Ed.2d  313  (1985). 

Grants,  loans  and  tax  credits  or  deductions  are  the  most  common 
forms  of  state  financial  assistance  to  private  school  students.  Such 
financial  assistance  programs  are  constitutionally  permissible  as  long 
as  the  state  purpose  underlying  the  program  is  to  benefit  both  secular 
and  religious  education. 

The  U.S.  Supreme  Court  unanimously  ruled  that  the  First  Amend- 
ment to  the  U.S.  Constitution  did  not  prevent  the  state  of  Washington 
from  providing  financial  assistance  directly  to  a  handicapped  individ- 
ual attending  a  Christian  college.  The  plaintiff  in  this  case,  a  blind 
person,  sought  vocational  rehabilitative  services  from  the  Washington 
Commission  for  the  BHnd  pursuant  to  state  law  [Wash. Rev. Code 
§  74.16.181  (1981)].  The  law  provided  that  visually  handicapped  per- 
sons were  eligible  for  educational  assistance  to  enable  them  to  "over- 
come vocational  handicaps  and  to  obtain  the  maximum  degree  of 
self-support  and  self-care."  However,  because  the  plaintiff  was  a  stu- 
dent at  a  Christian  college  intending  to  pursue  a  career  of  service  in 
the  church,  the  Commission  for  the  Blind  denied  him  assistance.  The 
Washington  Supreme  Court  upheld  this  decision  on  the  ground  that 
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the  First  Amendment  to  the  U.S.  Constitution  prohibited  state  fund- 
ing of  a  student's  education  at  a  rehgious  college.  The  U.S.  Supreme 
Court  took  a  less  restrictive  view  of  the  First  Amendment  and  reversed 
the  Washington  court.  The  operation  of  Washington's  program  was 
such  that  the  Commission  for  the  Blind  paid  money  directly  to  stu- 
dents, who  could  then  attend  the  schools  of  their  choice.  The  fact  that 
the  student  in  this  case  chose  to  attend  a  religious  college  did  not  con- 
stitute state  support  of  religion  because  "the  decision  to  support  reli- 
gious education  is  made  by  the  individual,  not  the  state."  The  First 
Amendment  was  therefore  not  offended.  Witters  v.  Washington  De- 
partment of  Services  for  the  Blind,  AlA  U.S.  481,  106  S.Ct.  748,  88 
L.Ed.2d  846  (1986). 

Through  its  October,  1988  term,  the  U.S.  Supreme  Court  had  not 
ruled  on  a  case  involving  AIDS.  However,  the  principles  it  laid  down 
in  School  Board  of  Nassau  County  v.  Arline^  which  involved  a  teacher 
with  tuberculosis,  have  been  widely  cited  as  authority  for  the  proposi- 
tion that  persons  afflicted  with  AIDS  and  other  contagious  diseases 
are  handicapped  under  the  Rehabilitation  Act.  So  long  as  the  person  is 
otherwise  qualified  to  receive  benefits  or  obtain  employment,  school 
districts  must  "reasonably  accommodate"  the  person. 

The  U.S.  Supreme  Court  ruled  that  tuberculosis  is  a  handicap  under 
§  504  of  the  Rehabilitation  Act.  Federal  statutes  define  a  handicapped 
individual  as  "any  person  who  (i)  has  a  physical  or  mental  impairment 
which  substantially  limits  one  or  more  of  such  person's  major  hfe 
activities,  (ii)  has  a  record  of  such  impairment  or  (iii)  is  regarded  as 
having  such  an  impairment."  It  defines  "physical  impairment"  as  dis- 
orders affecting,  among  other  things,  the  respiratory  system  and  de- 
fines "major  Hfe  activities"  as  "functions  such  as  caring  for  one's  self 
.  .  .  and  working."  The  case  involved  a  Florida  elementary  school 
teacher  who  was  discharged  because  of  the  continued  recurrence  of 
tuberculosis.  The  teacher  sued  the  school  board  under  §  504  but  a  U.S. 
district  court  dismissed  her  claims.  However,  the  U.S.  Court  of  Ap- 
peals, Eleventh  Circuit,  reversed  the  district  court's  decision  and  held 
that  persons  with  contagious  diseases  fall  within  §  504's  coverage.  The 
school  board  appealed  to  the  U.S.  Supreme  Court. 

The  Supreme  Court  ruled  that  tuberculosis  was  a  handicap  under 
§  504  because  it  affected  the  respiratory  system  and  affected  her  abil- 
ity to  work.  The  school  board  contended  that  in  defining  a  handi- 
capped individual  under  §  504,  the  contagious  effects  of  a  disease  can 
be  distinguished  from  the  disease's  physical  effects.  However,  the 
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Court  reasoned  that  the  teacher's  contagion  and  her  physical  impair- 
ment both  resulted  from  tuberculosis.  It  would  be  unfair  to  allow  an 
employer  to  distinguish  between  a  disease's  potential  effect  on  others 
and  its  effect  on  the  afflicted  employee  in  order  to  justify  discrimina- 
tory treatment.  Allowing  discrimination  based  on  the  contagious  ef- 
fects of  a  physical  impairment  would  be  inconsistent  with  the 
underlying  purpose  of  §  504.  That  purpose  is  to  ensure  that  handi- 
capped persons  are  not  denied  jobs  because  of  prejudice  or  ignorance. 
It  noted  that  society's  myths  and  fears  about  disability  and  disease  are 
as  handicapping  as  the  physical  limitations  that  result  from  physical 
impairment,  and  concluded  that  contagion  cannot  remove  a  person 
from  §  504  coverage.  The  Supreme  Court  remanded  the  case  to  the 
district  court  to  determine  whether  the  teacher  was  "otherwise  quali- 
fied" for  her  job  and  whether  the  school  board  could  reasonably  ac- 
commodate her  as  an  employee.  School  Board  of  Nassau  County  v. 
Arline,  480  U.S.  273,  107  S.Ct.  1 123,  94  L.Ed.2d  307  (1987). 

In  Honig  v.  Doe^  the  Supreme  Court  held  that  suspensions  and  ex- 
pulsions of  handicapped  students  constitute  changes  in  placement  un- 
der the  EHA.  Indefinite  suspensions  violate  the  EHA's  "stay  put" 
provision.  However,  suspensions  of  up  to  ten  days  do  not  constitute  a 
change  in  placement. 

Honig  V.  Doe  involved  two  emotionally  disturbed  children  in  Cali- 
fornia who  were  given  five  day  suspensions  from  school  for  misbehav- 
ior which  included  destroying  school  property  and  assaulting  and 
making  sexual  comments  to  other  students.  Pursuant  to  state  law,  the 
suspensions  were  continued  indefinitely  during  the  pendency  of  expul- 
sion proceedings.  The  students  sued  the  school  district  in  U.S.  district 
court  contesting  the  extended  suspensions  on  the  ground  that  they 
violated  the  EHA's  "stay  put"  provision,  which  provides  that  a  stu- 
dent must  be  kept  in  his  or  her  "then  current"  educational  placement 
during  the  pendency  of  proceedings  which  contemplate  a  change  in 
placement.  The  district  court  issued  an  injunction  preventing  the  ex- 
pulsion of  any  handicapped  student  for  misbehavior  which  arises 
from  the  student's  handicap  and  the  school  district  appealed.  The  U.S. 
Court  of  Appeals,  Ninth  Circuit,  determined  that  the  indefinite  sus- 
pensions constituted  a  prohibited  "change  in  placement"  under  the 
EHA  and  that  no  "  danger ousness"  exception  existed  in  the  EHA's 
"stay  put"  provision.  It  ruled  that  indefinite  suspensions  or  expul- 
sions of  disabled  children  for  misconduct  arising  out  of  their  disabili- 
ties violated  the  EHA.  The  court  of  appeals  also  ruled,  however,  that 
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fixed  suspensions  of  up  to  thirty  school  days  did  not  constitute  a 
"change  in  placement."  It  determined  that  a  state  must  provide  ser- 
vices directly  to  a  disabled  child  when  a  local  school  district  fails  to  do 
so.  The  California  Superintendent  of  Public  Instruction  filed  for  a 
review  by  the  U.S.  Supreme  Court  on  the  issues  of  whether  a  danger- 
ousness  exception  existed  to  the  "stay  put"  provision  and  whether  the 
state  had  to  provide  services  directly  when  a  local  school  district  failed 
to  do  so. 

The  Supreme  Court  declared  that  the  intended  purpose  of  the  "stay 
put"  provision  was  to  prevent  schools  from  changing  a  child's  educa- 
tional placement  over  his  or  her  parents'  objection  until  all  review 
proceedings  were  completed.  While  the  EH  A  permitted  interim  place- 
ment where  parents  and  school  officials  were  able  to  agree,  no  emer- 
gency exception  for  dangerous  students  was  included.  The  Court 
concluded  that  it  was  "not  at  Hberty  to  engraft  onto  the  EH  A  an 
exception  Congress  chose  not  to  create."  The  Court  went  on  to  say 
that  where  disabled  students  pose  an  immediate  threat  to  the  safety  of 
others,  school  officials  may  temporarily  suspend  them  for  up  to  ten 
school  days.  The  court  held  that  this  authority  insured  1)  that  school 
officials  can  protect  the  safety  of  others  by  removing  dangerous  stu- 
dents, 2)  that  school  officials  can  seek  a  review  of  the  student's  place- 
ment and  try  to  persuade  the  student's  parents  to  agree  to  an  interim 
placement,  and  3)  that  school  officials  can  seek  court  ruHngs  to  ex- 
clude students  whose  parents  "adamantly  refuse  to  permit  any  change 
in  placement."  School  officials  could  seek  such  a  court  order  without 
exhausting  the  EAHCA's  administrative  remedies  "only  by  showing 
that  maintaining  the  child  in  his  or  her  current  placement  is  substan- 
tially Hkely  to  result  in  injury  either  to  himself  or  herself,  or  to  oth- 
ers." The  Court  therefore  affirmed  the  court  of  appeals'  decision  that 
indefinite  suspensions  violated  the  EHA's  "stay  put"  provision.  It 
modified  that  court's  decision  on  fixed  suspensions  by  holding  that 
suspensions  up  to  ten  rather  than  up  to  thirty  days  did  not  constitute  a 
change  in  placement.  The  Court  also  upheld  the  court  of  appeals' 
decision  that  states  could  be  required  to  provide  services  directly  to 
disabled  students  where  a  local  school  district  fails  to  do  so.  Honig  v. 
Doe,  484  U.S.  305,  108  S.Ct.  592,  98  L.Ed.2d  686  (1988). 


In  Traynor  v.  Turnage,  a  case  involving  G.I.  Bill  educational  assist- 
ance, the  Supreme  Court  determined  that  a  Veterans'  Administration 
regulation  defining  alcoholism  was  not  invalid  under  the  Rehabilita- 
tion Act. 
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Two  honorably  discharged  veterans  who  were  recovered  alcoholics 
sought  an  extension  of  the  ten-year  Veterans'  Administration  (V.A.) 
Hmitation  for  receipt  of  educational  assistance  under  the  G.I.  Bill.  The 
ten-year  limitation  on  educational  benefits  can  be  extended  by  the 
V.A.  if  the  veteran  can  show  he  was  prevented  from  using  his  benefits 
earlier  because  of  "physical  or  mental  disability  which  was  not  the 
result  of  .  .  .  [his]  own  willful  misconduct."  V.A.  regulations  state  that 
the  dehberate  drinking  of  alcohol  is  considered  willful  misconduct. 
Both  veterans  requested  extension  of  benefits  after  expiration  of  their 
respective  ten-year  limitation  periods.  These  requests  were  based  on 
grounds  that  they  were  disabled  by  alcoholism.  The  V.A.  denied  their 
requests  stating  that  their  alcoholism  had  been  willful  misconduct. 
One  veteran  sued  the  V.A.  in  a  New  York  district  court.  The  other 
veteran  sought  review  in  the  District  Court  for  the  District  of  Colum- 
bia. The  New  York  district  court  held  for  the  V.A.,  but  its  decision  was 
reversed  by  the  U.S.  Court  of  Appeals,  Second  Circuit.  The  District 
of  Columbia  district  court  ruled  that  the  V.A.  regulation  was  contrary 
to  the  Rehabilitation  Act,  but  the  District  of  Columbia  Court  of  Ap- 
peals reversed  that  decision. 

Noting  the  disagreement  between  two  federal  appeals  courts  the 
U.S.  Supreme  Court  granted  review  and  heard  the  cases  together.  The 
Court  held  that  the  Rehabilitation  Act  does  not  preclude  an  action 
against  the  V.A.  The  Court  noted  that  Congress  had  changed  the  time 
limit  for  benefits  several  times,  most  recently  in  1977.  The  Rehabilita- 
tion Act  of  1978  did  not  repeal  the  "willful  misconduct"  provision  of 
the  1977  regulations.  According  to  the  Court,  Congress  had  the  right 
to  establish  the  allocation  priorities  for  veterans'  benefits.  The  District 
of  Columbia  Court  of  Appeals  decision  was  affirmed  and  the  Second 
Circuit  Court  of  Appeals  decision  was  reversed.  The  V.A.  prevailed  in 
both  matters.  Traynor  v.  Turnage,  —  U.S.  — ,  108  S.Ct.  1372,  99 
L.Ed.2d  618  (1988). 

In  1989,  the  Supreme  Court  ruled  that  while  local  school  districts 
could  be  sued  under  the  EH  A,  states  were  immune  from  EH  A  liability 
under  the  Eleventh  Amendment. 

A  handicapped  student  with  a  language  learning  disability  and  emo- 
tional problems  was  enrolled  in  a  Pennsylvania  public  school.  His  fa- 
ther requested  an  administrative  hearing  to  challenge  the  student's 
individualized  education  program  (lEP).  Meanwhile,  the  father  en- 
rolled the  student  in  a  private  school  for  learning  disabled  students. 
The  hearing  examiner  then  determined  that  the  original  IE?  was  inap- 
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propriate.  The  school  district  and  father  both  appealed  to  the  Pennsyl- 
vania Secretary  of  Education,  which  remanded  the  case  to  the  hearing 
officer  with  instructions  to  revise  the  lEP.  After  the  revisions  were 
made,  the  hearing  officer  determined  that  the  revised  lEP  was  appro- 
priate. The  secretary  affirmed  this  decision.  The  father  sued  the 
school  district  and  the  secretary  of  education  in  a  federal  district 
court.  He  contended  that  the  district's  revised  lEP  was  inappropriate 
and  that  the  state's  administrative  proceedings  violated  the  Education 
of  the  Handicapped  Act  (EHA)  because  the  secretary  was  not  impar- 
tial and  extensive  delays  had  occurred  because  of  the  remand.  The 
court  ruled  in  the  father's  favor,  stating  that  he  was  entitled  to  reim- 
bursement for  the  student's  private  school  tuition  plus  attorney's  fees. 
The  court  determined  that  the  Commonwealth  of  Pennsylvania,  as 
well  as  the  school  district,  were  jointly  and  severally  liable  under  the 
EHA.  According  to  the  court,  the  EHA  abrogated  the  state's  Eleventh 
Amendment  immunity  from  damage  suits. 

The  secretary  appealed  to  the  U.S.  Court  of  Appeals  for  the  Third 
Circuit.  The  court  affirmed  the  district  court's  decision  and  the  secre- 
tary appealed  to  the  U.S.  Supreme  Court,  which  agreed  to  hear  the 
case.  The  Court  noted  that  Congress  does  not  abrogate  sovereign  im- 
munity unless  it  specifically  states  so  within  a  legislative  act.  The  EHA 
did  not  specify  an  intent  to  abrogate  state  immunity  from  lawsuit. 
Although  the  Handicapped  Children's  Protection  Act,  a  1986  amend- 
ment to  the  act,  specifically  provided  for  reduction  of  attorney's  fees 
if  the  state  or  local  educational  agency  unreasonably  protracts  the  res- 
olution of  an  EHA  action,  the  EHA  did  not  itself  state  an  intent  to 
abrogate  sovereign  immunity.  The  court  reversed  and  remanded  the 
court  of  appeals'  decision.  Dellmuth  v.  Muth,  109  S.Ct.  2397  (1989). 


APPENDIX  A 

UNITED  STATES  CONSTITUTION 

Provisions  of  Interest  to  Educators 

ARTICLE  I 

Section  1.  All  legislative  Powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  the  United  States,  which  shall  consist  of  a  Senate  and  House  of 
Representatives. 


Section  8.  The  Congress  shall  have  Power  To  lay  and  collect  Taxes,  Duties, 
Imposts  and  Excises,  to  pay  the  Debts  and  provide  for  the  common  Defence 
and  general  Welfare  of  the  United  States;  but  all  Duties,  Imposts  and  Excises 
shall  be  uniform  throughout  the  United  States; 

To  borrow  money  on  the  credit  of  the  United  States; 

To  regulate  Commerce  with  foreign  Nations,  and  among  the  several  States, 
and  with  the  Indian  Tribes; 

To  establish  an  uniform  Rule  of  Naturalization,  and  uniform  Laws  on  the 
subject  of  Bankruptcies  throughout  the  United  States; 


To  promote  the  Progress  of  Science  and  useful  Arts,  by  securing  for  lim- 
ited Times  to  Authors  and  Inventors  the  exclusive  Right  to  their  respective 
Writings  and  Discoveries; 


To  make  all  Laws  which  shall  be  necessary  and  proper  for  carrying  into 
Execution  for  the  foregoing  Powers,  and  all  other  Powers  vested  by  this  Con- 
stitution in  the  Government  of  the  United  States,  or  in  any  Department  or 
Officer  thereof. 


Section  9.  *  *  *  No  Bill  of  Attainder  or  ex  post  facto  Law  shall  be  passed. 


Section  10.  No  State  shall  *  *  *  pass  any  Bill  of  Attainder,  ex  post  facto 
Law,  or  Law  impairing  the  Obligation  of  Contracts,  or  grant  any  Title  of 
Nobility. 
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ARTICLE  II 

Section  1 .  The  executive  Power  shall  be  vested  in  a  President  of  the  United 

Statesof  America.  *  *  * 

ARTICLE  III 

Section  1.  The  judicial  Power  of  the  United  States,  shall  be  vested  in  one 
supreme  Court,  and  in  such  inferior  Courts  as  the  Congress  may  from  time 
to  time  ordain  and  establish.  The  Judges,  both  of  the  supreme  and  inferior 
Courts,  shall  hold  their  Offices  during  good  Behaviour,  and  shall,  at  stated 
Times,  receive  for  their  Services  a  Compensation,  which  shall  not  be  dimin- 
ished during  their  Continuance  in  Office. 

Section  2.  The  judicial  Power  shall  extend  to  all  Cases,  in  Law  and  Equity, 
arising  under  this  Constitution,  the  Laws  of  the  United  States,  and  Treaties 
made,  or  which  shall  be  made,  under  their  Authority; — to  all  Cases  affecting 
Ambassadors,  other  public  Ministers  and  Consuls; — to  all  Cases  of  admiralty 
and  maritime  Jurisdiction, — to  Controversies  to  which  the  United  States 
shall  be  a  Party; — to  Controversies  between  two  or  more  States; — between  a 
State  and  Citizens  of  another  State; — between  Citizens  of  different  States; — 
between  Citizens  of  the  same  State  claiming  Lands  under  the  Grants  of  dif- 
ferent States,  and  between  a  State,  or  the  Citizens  thereof,  and  foreign  States, 
Citizens  or  Subjects. 


ARTICLE  IV 

Section  1 .  Full  Faith  and  Credit  shall  be  given  in  each  State  to  the  public 
Acts,  Records,  and  judicial  Proceedings  of  every  other  State.  *  *  * 

Section  2.  The  Citizens  of  each  State  shall  be  entitled  to  all  Privileges  and 
Immunities  of  Citizens  in  the  several  States. 


Section  4.  The  United  States  shall  guarantee  to  every  State  in  this  Union  a 
Republican  Form  of  Government,  and  shall  protect  each  of  them  against 
Invasion;  and  on  Applicaiion  of  the  Legislature,  or  of  the  Executive  (when 
the  Legislature  cannot  be  convened)  against  domestic  Violence. 

ARTICLE  V 

The  Congress,  whenever  two  thirds  of  both  Houses  shall  deem  it  necessary, 
shall  propose  Amendments  to  this  Constitution,  or,  on  the  Application  of  the 
Legislatures  of  two  thirds  of  the  several  States,  shall  call  a  Convention  for 
proposing  Amendments,  which,  in  either  Case,  shall  be  valid  to  all  Intents 
and  Purposes,  as  part  of  this  Constitution,  when  ratified  by  the  Legislatures 
of  three  fourths  of  the  several  States,  or  by  Conventions  in  three  fourths 
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thereof,  as  the  one  or  the  other  Mode  of  Ratification  may  be  proposed  by  the 
Congress;  Provided  that  no  Amendment  which  may  be  made  prior  to  the 
Year  One  thousand  eight  hundred  and  eight  shall  in  any  Manner  affect  the 
first  and  fourth  Clauses  in  the  Ninth  Section  of  the  first  Article;  and  that  no 
State,  without  its  Consent,  shall  be  deprived  of  its  equal  Suffrage  in  the  Sen- 
ate. 

ARTICLE  VI 


This  Constitution,  and  the  Laws  of  the  United  States  which  shall  be  made 
in  Pursuance  thereof;  and  all  Treaties  made,  or  which  shall  be  made,  under 
the  Authority  of  the  United  States,  shall  be  the  supreme  Law  of  the  Land; 
and  the  Judges  in  every  State  shall  be  bound  thereby,  any  Thing  in  the  Consti- 
tution or  Laws  of  any  State  to  the  Contrary  notwithstanding. 

The  Senators  and  Representatives  before  mentioned,  and  the  Members  of 
the  several  State  Legislatures,  and  all  executive  and  judicial  Officers,  both  of 
the  United  States  and  of  the  several  States,  shall  be  bound  by  Oath  or  Affir- 
mation, to  support  this  Constitution;  but  no  religious  Test  shall  every  be 
required  as  a  Qualification  to  any  Office  or  public  Trust  under  the  United 
States. 


AMENDMENT  I 

Congress  shall  make  no  law  respecting  an  establishment  of  religion,  or 
prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  speech,  or 
of  the  press;  or  the  right  of  the  people  peaceably  to  assemble,  and  to  petition 
the  Government  for  a  redress  of  grievances. 


AMENDMENT  IV 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  and 
effects,  against  unreasonable  searches  and  seizures,  shall  not  be  violated,  and 
no  Warrants  shall  issue,  but  upon  probable  cause,  supported  by  Oath  or 
affirmation,  and  particularly  describing  the  place  to  be  searched,  and  the 
persons  or  things  to  be  seized. 

AMENDMENT  V 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise  infamous 
crime,  unless  on  a  presentment  or  indictment  of  a  Grand  Jury,  except  in  cases 
arising  in  the  land  or  naval  forces,  or  in  the  Militia,  when  in  actual  service  in 
time  of  War  or  public  danger;  nor  shall  any  person  be  subject  for  the  same 
offence  to  be  twice  put  in  jeopardy  of  life  or  limb;  nor  shall  be  compelled  m 
any  criminal  case  to  be  a  witness  against  himself,  nor  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of  law;  nor  shall  private  property  be 
taken  for  public  use,  without  just  compensation. 
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AMENDMENT  VI 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  speedy 
and  public  trial,  by  an  impartial  jury  of  the  State  and  district  wherein  the 
crime  shall  have  been  committed,  which  district  shall  have  been  previously 
ascertained  by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor,  and  to  have  the  Assistance  of 
Counsel  for  his  defence. 

AMENDMENT  VII 

In  Suits  at  common  law,  where  the  value  in  controversy  shall  exceed  twenty 
dollars,  the  right  of  trial  by  jury  shall  be  preserved,  and  no  fact  tried  by  jury, 
shall  be  otherwise  re-examined  in  any  Court  of  the  United  States,  than  ac- 
cording to  the  rules  of  the  common  law. 

AMENDMENT  VIII 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted. 

AMENDMENT  IX 

The  enumeration  in  the  Constitution,  of  certain  rights,  shall  not  be  con- 
strued to  deny  or  disparage  others  retained  by  the  people. 

AMENDMENT  X 

The  powers  not  delegated  to  the  United  States  by  the  Constitution,  nor 
prohibited  by  it  to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 

people. 

AMENDMENT  XI 

The  Judicial  power  of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the  United 
States  by  Citizens  of  another  State,  or  by  Citizens  or  Subjects  of  any  Foreign 
State. 


AMENDMENT  XIII 

Section  1.  Neither  slavery  nor  involuntary  servitude,  except  as  a  punish- 
ment for  crime  whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  their  jurisdiction. 

Section  2.  Congress  shall  have  power  to  enforce  this  article  by  appropriate 
legislation. 
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AMENDMENT  XIV 

Section  1.  All  persons  born  or  naturalized  in  the  United  States,  and  subject 
to  the  jurisdiction  thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United  States;  nor  shall 
any  State  deprive  any  person  of  life,  liberty,  or  property,  without  due  process 
of  law;  nor  deny  to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws. 


Section  5.  The  Congress  shall  have  power  to  enforce,  by  appropriate  legis- 
lation, the  provisions  of  this  article. 
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GLOSSARY 


Ad  Valorem  Tax— In  general  usage,  a  tax  on  property  measured  by  the  prop- 
erty's value. 

Age  Discrimination  in  Employment  Act  (ADEA)— The  ADEA,  29  U.S.C. 
§  621  et  seq.,  is  part  of  the  Fair  Labor  Standards  Act.  It  prohibits  discrimina- 
tion against  persons  between  the  ages  of  forty  and  seventy.  A  1986  amend- 
ment to  the  ADEA  removed  the  upper  age  limit  and  also  extended  the 
protection  to  persons  forty  and  under.  However,  §  631(d)  of  the  Act  states 
that  "[njothing  in  this  Act  shall  be  construed  to  prohibit  compulsory  retire- 
ment of  any  employee  who  has  attained  70  years  of  age,  and  who  is  serving 
under  a  contract  of  unlimited  tenure  ...  at  an  institution  of  higher  educa- 
tion." This  section  expires  December  31,  1993. 

Bill  of  Attainder— A  bill  of  attainder  is  a  law  which  inflicts  punishment  on  a 
particular  group  of  individuals  without  a  trial.  Such  acts  are  prohibited  by 
Article  I,  Section  9  of  the  Constitution. 

Bona  fide— Latin  term  meaning  "good  faith."  Generally  used  to  note  a  par- 
ty's lack  of  bad  intent  or  fraud. 

Claim  preclusion— (see  Res  judicata). 

Class  Action  Suit — Federal  Rule  of  Civil  Procedure  23  allows  members  of  a 
class  to  sue  as  representatives  on  behalf  of  the  whole  class  provided  that  the 
class  is  so  large  that  joinder  of  all  parties  is  impractical,  there  are  questions  of 
law  or  fact  common  to  the  class,  the  claims  or  defenses  of  the  representatives 
are  typical  of  the  claims  or  defenses  of  the  class,  and  the  representative  par- 
ties will  adequately  protect  the  interests  of  the  class.  In  addition,  there  must 
be  some  danger  of  inconsistent  verdicts  or  adjudications  if  the  class  action 
were  prosecuted  as  separate  actions.  Most  states  also  allow  class  actions  un- 
der the  same  or  similar  circumstances. 

Due  Process  Clause — The  clauses  of  the  Fifth  and  Fourteenth  Amendments 
which  guarantee  the  citizens  of  the  United  States  "due  process  of  law"  (see 
below).  The  Fifth  Amendment's  Due  Process  Clause  applies  to  the  federal 
government  and  the  Fourteenth  Amendment's  to  the  states. 

Due  Process  of  Law— The  idea  of  "fair  play"  in  the  government's  applica- 
tion of  law  to  its  citizens,  guaranteed  by  the  Fifth  and  Fourteenth  Amend- 
ments. Due  process  is  accorded  when  the  government  utilizes  adequate 
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procedural  safeguards  for  the  protection  of  an  individual's  liberty  or  prop- 
erty interests. 

Education  for  All  Handicapped  Children  Act  (EAHCA)— 1975  amendments 
to  the  Education  of  the  Handicapped  Act  (see  below).  The  EAHCA  provides 
federal  assistance  to  state  and  local  agencies  for  the  purpose  of  educating 
handicapped  children  and  also  places  a  number  of  requirements  on  those 
agencies  if  they  wish  to  receive  this  money.  Local  school  districts  and  states 
may  be  sued  by  handicapped  children,  parents  or  guardians  if  a  free  appro- 
priate education  is  not  provided. 

Education  of  the  Handicapped  Act  (EHA) — The  EHA  is  the  federal  legisla- 
tion which  provides  for  the  free,  appropriate  education  of  all  handicapped 
children.  Substantial  amendments  to  the  Act  include  the  Education  for  All 
Handicapped  Children  Act  (see  above)  and  the  Handicapped  Children's  Pro- 
tection Act  (see  below). 

Enjoin— (see  Injunction). 

Equal  Protection  Clause — The  clause  of  the  Fourteenth  Amendment  which 
prohibits  a  state  from  denying  any  person  within  its  jurisdiction  equal  protec- 
tion of  its  laws.  Its  coverage  is  limited  to  intentional  discrimination.  Al- 
though the  Constitution  does  not  contain  any  explicit  guarantee  of  equal 
protection  on  the  part  of  the  federal  government,  the  Supreme  Court  has 
interpreted  the  Due  Process  Clause  of  the  Fifth  Amendment  to  embody  the 
concept  of  equal  protection  of  the  laws. 

Establishment  Clause— The  clause  of  the  First  Amendment  which  prohibits 
Congress  from  making  "any  law  respecting  an  establishment  of  religion." 
This  clause  has  been  interpreted  as  creating  a  "wall  of  separation"  between 
church  and  state.  The  First  Amendment,  though  by  its  terms  limited  to  the 
federal  government,  was  made  applicable  to  the  states,  and  its  sub-entities, 
by  the  Due  Process  and  Immunities  and  Privileges  Clauses  of  the  Fourteenth 
Amendment  (see.  Incorporation  Doctrine,  below).  In  order  to  pass  muster 
under  the  Establishment  Clause,  any  government  action  must  have  a  secular 
purpose,  neither  promote  nor  inhibit  religion,  nor  excessively  entangle 
church  and  state  (see  Lemon  v.  Kurtzman,  infra). 

Ex  Post  Facto  Law — A  law  which  punishes  as  criminal  any  action  which,  at 
the  time  it  was  performed,  was  not  a  crime.  Prohibited  by  Article  I,  Section  9 
of  the  U.S.  Constitution. 

Exclusionary  Rule — Constitutional  limitation  on  the  introduction  of  evi- 
dence which  states  that  evidence  which  is  the  result  of  any  constitutional 
violation  is  excluded  from  trial. 

Federal  Tort  Claims  Act— Federal  legislation  which  determines  the  circum- 
stances under  which  the  United  States  waives  its  sovereign  immunity  (see 
below)  and  agrees  to  be  sued  in  court  for  money  damages.  The  government 
retains  its  immunity  in  cases  of  intentional  torts  committed  by  its  employees 
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or  agents,  and  where  the  tort  is  the  result  of  a  "discretionary  function''  of  a 
federal  employee  or  agency.  Many  states  have  similar  acts. 

42  U.S.C.  §§  1981,  1983-Section  1983  of  the  federal  Civil  Rights  Act  pro- 
hibits any  person  acting  under  color  of  state  law  from  depriving  any  other 
person  of  rights  protected  by  the  U.S.  Constitution  or  federal  laws.  Accord- 
ingly, a  vast  majority  of  lawsuits  claiming  constitutional  violations  are 
brought  under  §  1983.  Section  1981  provides  that  all  persons  enjoy  the  same 
right  to  make  and  enforce  contracts  as  "white  citizens."  Section  1981  applies 
to  employment  contracts.  Unlike  §  1983,  §  1981  applies  to  even  private  ac- 
tors, and  is  not  limited  to  those  acting  under  color  of  state  law.  These  sections 
do  not  apply  to  the  federal  government,  though  the  government  may  be  sued 
directly  under  the  Constitution  for  any  violations. 

Free  Exercise  Clause— The  clause  of  the  First  Amendment  which  prohibits 
Congress  from  interfering  with  citizens'  free  exercise  of  their  religion.  This 
clause  contributes  to  the  "wall  of  separation"  between  church  and  state.  The 
First  Amendment,  though  by  its  terms  limited  to  the  federal  government,  was 
made  applicable  to  the  states,  and  its  sub-entities,  by  the  Due  Process  and 
Immunities  and  Privileges  Clauses  of  the  Fourteenth  Amendment  (see  Incor- 
poration Doctrine,  below). 

Handicapped  Children's  Protection  Act  of  1986  (HCPA)— The  HCPA,  an 

amendment  to  the  Education  of  the  Handicapped  Act  (see  above),  encour- 
ages the  handicapped  to  bring  lawsuits  against  school  districts  or  states  if  a 
free  appropriate  education  is  not  provided  by  requiring  losing  defendants  to 
pay  attorney's  fees  and  money  damages  to  the  handicapped  children. 

Incorporation  Doctrine— By  its  own  terms,  the  Bill  of  Rights  applies  only  to 
the  federal  government.  The  Incorporation  Doctrine  states  that  the  Four- 
teenth Amendment  makes  the  Bill  of  Rights  applicable  to  the  states. 

Individualized  Educational  Placement  (lEP)— In  order  to  ensure  that  handi- 
capped children  are  given  an  appropriate  education,  school  officials  must 
prepare  an  lEP,  which  is  updated  annually,  with  the  participation  of  the 
child's  parents  or  guardians.  The  Act  also  provides  an  administrative  proce- 
dure for  challenging  determinations  made  in  an  lEP. 

Injunction — An  equitable  remedy  (see  Remedies)  wherein  a  court  orders  a 
party  to  refrain  from  performing  some  specific  action. 

Issue  preclusion — (see  Res  Judicata). 

Jurisdiction — The  power  of  a  court  to  determine  cases  and  controversies. 
The  Supreme  Court's  jurisdiction  extends  to  cases  arising  under  the  Constitu- 
tion and  under  federal  law. 

Mill— In  property  tax  usage,  one-tenth  of  a  cent. 

Overbroad— A  government  action  is  overbroad  if,  in  an  attempt  to  alleviate  a 
specific  evil,  it  impermissibly  prohibits  or  chills  a  protected  action.  For  exam- 
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pie,  attempting  to  deal  with  street  pollution  by  prohibiting  the  distribution  of 
leaflets  or  handbills. 

Per  Curiam— Latin  phrase  meaning  "by  the  court."  Used  in  Supreme  Court 
reports  to  note  an  opinion  written  by  the  Court  rather  than  by  a  single 
justice. 

Preemption  Doctrine— Doctrine  which  states  that  when  federal  and  state  law 
attempt  to  regulate  the  same  subject  matter,  federal  law  prevents  the  state  law 
from  operating.  Based  on  the  Supremacy  Clause  of  Article  VI,  Clause  2  of 
the  U.S.  Constitution. 

Prior  Restraint— Restraining  a  publication  before  it  is  distributed.  In  general, 
constitutional  law  doctrine  prohibits  government  from  exercising  prior  re- 
straint, but  in  the  educational  environment,  school  officials  may  exercise 
prior  restraint  over  student  publications  based  on  curricular  decisions,  or  on 
the  grounds  that  the  publication  would  disrupt  the  school  environment. 

Pro  Se — A  party  appearing  in  court,  without  the  benefit  of  an  attorney,  is 
said  to  be  appearing  pro  se. 

Remand— The  act  of  an  appellate  court  returning  a  case  to  the  court  from 
which  it  came  for  further  action. 

Remedies — There  are  two  general  categories  of  remedies,  or  relief:  legal  rem- 
edies, which  consist  of  money  damages,  and  equitable  remedies,  which  con- 
sist of  a  court  mandate  that  a  specific  action  be  prohibited  or  required.  For 
example,  a  claim  for  compensatory  and  punitive  damages  seeks  a  legal  rem- 
edy; a  claim  for  an  injunction  seeks  an  equitable  remedy.  Equitable  remedies 
are  generally  unavailable  unless  legal  remedies  are  inadequate  to  address  the 
harm. 

Res  judicata — The  judicial  notion  that  a  claim  or  action  may  not  be  tried 
twice  or  re-litigated,  or  that  all  causes  of  action  arising  out  of  the  same  set  of 
operative  facts  should  be  tried  at  one  time.  Also  known  as  issue  preclusion 
and  claim  preclusion. 

Section  504  of  the  Rehabilitation  Act  of  1973— Section  504  applies  to  public 
or  private  institutions  receiving  federal  financial  assistance.  It  requires  that  in 
the  employment  context  an  otherwise  qualified  individual  cannot  be  denied 
employment  based  on  a  handicap.  An  otherwise  qualified  individual  is  one 
who  can  perform  the  "essential  functions"  of  the  job  with  "reasonable 
accommodation." 

Section  1983— (see  42  U.S.C.  1983). 

Sovereign  Immunity— The  idea  that  the  government  can  not  be  sued  without 
its  permission.  The  idea  stems  from  the  English  notion  that  the  "King  could 
do  no  wrong."  This  immunity  from  suit  has  been  abrogated  in  most  states 
and  by  the  federal  government  through  legislative  acts  known  as  "tort  claims 


^PP-^  GLOSSARY    213 

acts.'*  However,  all  states  retain  their  immunity  to  suit  in  federal  court 
through  the  Eleventh  Amendment,  and  some  states  retain  all  immunity  to 
suit. 

Standing— The  judicial  doctrine  which  states  that  in  order  to  maintain  a  law- 
suit a  party  must  have  some  real  interest  at  stake  in  the  outcome  of  the  trial. 

Statute  of  Limitations— A  statute  of  limitation  provides  the  time  period  in 
which  a  specific  cause  of  action  may  be  brought. 

Summary  Judgment— Federal  Rule  of  Civil  Procedure  56  provides  for  the 
summary  adjudication  of  a  case  if  either  party  can  show  that  there  is  no 
genuine  issue  as  to  any  material  fact  and  that,  given  those  facts,  they  are 
entitled  to  judgment  as  a  matter  of  law.  In  general,  summary  judgment  is 
used  to  dispose  of  claims  which  do  not  support  a  legally  recognized  claim. 

Supremacy  Clause— Clause  in  Article  VI  of  the  Constitution  which  states 
that  federal  legislation  is  the  supreme  law  of  the  land.  This  clause  is  used  to 
support  the  Preemption  Doctrine  (see  above). 

Title  VII  Civil  Rights  Act  of  1964  (Title  VII)— Title  VII  prohibits  discrimina- 
tion in  employment  based  upon  race,  color,  sex,  religion,  or  national  origin. 
It  applies  to  any  employer  having  fifteen  or  more  employees.  Members  of  the 
Communist  party  are  not  protected  by  Title  VII,  and  discrimination  based  on 
age,  handicap,  or  alienage  is  covered  by  other  federal  statutes. 

U.S.  Equal  Employment  Opportunity  Commission  (EEOC)— The  EEOC  is 
the  government  entity  which  is  empowered  to  enforce  Title  VII  (see  above) 
through  investigation  and/or  lawsuits.  Private  individuals  alleging  discrimi- 
nation must  pursue  administrative  remedies  within  the  EEOC  before  they  are 
allowed  to  file  suit  under  Title  VII. 

Vacate— The  act  of  annulling  the  judgment  of  a  court  either  by  an  appellate 
court  or  by  the  court  itself.  The  Supreme  Court  will  generally  vacate  a  lower 
court's  judgment  without  deciding  the  case  itself,  and  remand  the  case  to  the 
lower  court  for  further  consideration  in  light  of  some  recent  controlling 
decision. 

Void-for- Vagueness  Doctrine— A  judicial  doctrine  based  on  the  Fourteenth 
Amendment's  Due  Process  Clause.  In  order  for  a  law  which  regulates  speech, 
or  any  criminal  statute,  to  pass  muster  under  the  doctrine,  the  law  must  make 
clear  what  actions  are  prohibited  or  made  criminal.  Under  the  principles  of 
the  due  process  clause,  people  of  average  intelligence  should  not  have  to 
guess  at  the  meaning  of  a  law. 

Writ  of  Certiorari— The  device  used  by  the  Supreme  Court  to  transfer  cases 
from  the  appellate  court's  docket  to  its  own.  Since  the  Supreme  Court's  ap- 
pellate jurisdiction  is  discretionary,  it  need  only  issue  such  a  writ  when  it 
desires  to  rule  in  the  case. 
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FIRST  AMENDMENT,  see  also 
ESTABLISHMENT  CLAUSE, 
FREE  EXERCISE  CLAUSE 
and  FREE  SPEECH, 
Amish  exception  to  compulsory 

school  attendance,  basis  in, 

75 
Conflicts  with  labor 

representation,  153-154 
Expulsion  case,  99 
Lecturer's  speech  rights 

protected  by,  122 
Lewd  and  indecent  speech 

unprotected  by,  83 
Moment  of  silence  cases,  85-88 
Non-student  picketing,  96-97 
Prayer  in  public  schools 

prohibited  by,  83 
Private  schools  and,  44-46,  48- 

50,  64,  67,  148-149,  164-165, 

196-197 
Public  employee  speech 

protected  by,  127,  130-131, 

134,  137-138,  140-141,  153, 

156-159 
Public  school  library  books 

removed  from  shelves,  100- 

101 
Religious  use  of  public 

facilities,  85 
Student  organizations,  99 
Student  speech  and 

publications,  93-104 
Union's  exclusive  use  of  public 

facilities,  156-157 

FOURTEENTH  AMENDMENT, 

Admissions,  76 

Due  Process  Clause  and  due 

process  generally,  74,  76,  88, 

107,  109 


220       INDEX 


FOURTEENTH  AMENDMENT 
(continued) 
Equal  Protection  Clause,  74, 

77-80,88-91,93,96,  141-143, 

156-157,  175-176,  181-184 
Handicapped  student  case,  190 
Incorporation  of  Bill  of  Rights, 

93 
Non-student  picketing,  96-97 
Private  schools,  37,  39-40 
Privileges  and  Immunities 

Clause,  74,  122 
Public  employee  loyalty  oaths, 

119-120,122-127 
Public  employment  generally, 

131-132,  134-137, 141-142, 

145-146,  151,  154,  156-157, 

166, 168 
PubUc  school  admissions,  74 
Section  1983  and,  164 


FOURTH  AMENDMENT, 
Probable  cause  standard,  104, 
111-112 


FOREIGN  LANGUAGE 
INSTRUCTION, 
Private  schools,  37,  39 
Public  schools,  88-89 


FREE  EDUCATION, 
Absence  of  a  U.S. 

constitutional  right  to,  74,  88, 

177-178 
Denied  to  students  without 

bona  fide  residency,  80 
Existence  of  a  state  right 

enforceable  through  the 

Equal  Protection  Clause,  74, 

78-79,  88 
Handicapped  student  rights  to 

free  appropriate  education, 

191,194-195 
Primary  purpose  test  for  state 

laws,  80,  177 


FREE  EXERCISE  CLAUSE  OF 
THE  FIRST  AMENDMENT, 
THE, 

Amish  exception  to  state 

compulsory  attendance  laws, 

75 
Private  schools,  41,  44-46,  48- 

49,64,67,  154-156 
Public  school  posting  of  the  Ten 

Commandments  violates,  84 
Religious  use  of  public  facilities 

violates,  85 
Student  speech  and 

publications,  93 

FREE  SPEECH,  see  also  FIRST 
AMENDMENT,  LOYALTY 
OATHS, 
Compelled  flag  salute  and 

Pledge  of  Allegiance,  94-95 
Lewd  and  indecent  speech 

unprotected  by,  101-102 
Non-student  picketing,  96-97 
Public  school  Hbrary  books 

removed  from  shelves,  100- 

101 
Public  school  employees,  120, 

122-125,  127,  129-131,  137, 

140-141,  153,  156-159,  164- 

165 
Religious  use  of  public 

facilities,  85 
Student  speech  and 

publications,  93-104 
Union* s  use  of  public  facilities, 

156-157 
Use  of  public  school  buildings 

by  peace  activists,  185 

GI  BILL, 
Veterans'  Administration 
regulation  defining 
alcoholism,  199-200 

GENDER-BASED 
DISTINCTIONS, 
Academic  programs,  91-93 
Athletic  programs,  92 
Employment  discrimination, 
144-145,  162-164 
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HANDICAPPED  CHILDREN'S 
PROTECTION  ACT  (HCPA), 
Attorney's  fees,  192-193,  200- 

201 
Expands  handicapped  student 

rights,  192 
Generally,  188,  192 

HANDICAPPED  STUDENTS 
AND  SPECIAL  EDUCATION, 
Alien  students  deemed  under 

disability,  79 
Attorney's  fees  under  HCPA, 

192-193 
Change  in  placement,  112-114, 

198-199 
Disabled  student  rights 

protected  by  Equal 

Protection  Clause,  74,  195- 

196 
Discrimination,  188-189,  194- 

196 
EH  A  (also  EAHCA),  generally, 

188,  190-195,  198-201 
EH  A  placement  hearings,  112- 

114,  198-201 
Expulsion,  112-114,  198-199 
Free  appropriate  education, 

191,194-195 
Handicapped  students 

generally,  188-201 
Individualized  educational 

programs  (lEPs),  191,  194- 

195 
Medical  services  distinct  from 

supportive  services  under 

EHA,  191-192 
Minimum  special  education 

requirements  under  EHA, 

190-191 
Placement,  194-195 
Private  schools,  37,  39,  194-195 
Procedural  rights,  EHA,  192- 

193 
Rehabilitation  Act,  188-190, 

192-195,  197-200 
Related  services  under  EHA, 

191-192,  194 
Sign  language  interpreters,  189- 

191 


HANDICAPPED  STUDENTS 
AND  SPECIAL  EDUCATION 

(continued) 

Stay  put  provision,  EHA,  113, 

198 
Suspension  and  expulsion,  198- 

199 
Tuition  assistance  under  GI  Bill, 

199-200 

IMMIGRATION  AND 
NATIONALITY  ACT, 

Supercedes  state  law,  79 

INTEGRATION,  see 
DESEGREGATION 

INTERNAL  REVENUE 
SERVICE  (IRS), 
Private  schools  and,  66-67,  69- 
70 

JURISDICTION,  see  also 
FEDERAL  COURT 
JURISDICTION  and 
STANDING, 
Supreme  Court  rejects 

jurisdiction  in  minute  of 

silence  case,  87-88 

LEMONT1B.SX  THE, 

Application  of  test,  private 
schools,  46-47,  53,  58-59,  61 

Application  of  test,  public 
schools,  81-82,  84-85,87 

Future  oi  Lemon  test,  61-63,  82 

Private  schools,  generally,  46- 
47,  50-53,  58-62,  68,  149 

LOYALTY  OATHS, 

Compelled  recitation  of  Pledge 

of  Allegiance,  94-95 
FeinbergLaw,  119,  128 
Public  employee  loyalty  oaths, 

118-132 

MATERNITY  LEAVE, 

Publicschools,  136-137,  144- 
145,  162 
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MILITARY  SELECTIVE 
SERVICE  ACT, 

Required  student  compliance, 
81 

MOOTNESS, 

Cases  dismissed  due  to,  76-77, 
100,  162, 189, 193-194 

NATIONAL  LABOR 
RELATIONS  ACT, 
Private  school  case,  155 

NATIONAL  LABOR 
RELATIONS  BOARD, 
Private  school  cases,  154-156 

NOTICE  AND  HEARINGS,  see 
DUE  PROCESS  CLAUSE 

PAROCHIAL  SCHOOLS,  see 
PRIVATE  SCHOOLS 

PRIOR  RESTRAINT, 
Removal  of  library  books  from 

shelves,  100-101 
Student  publications,  93,  103- 

104 

PRIVATE  SCHOOLS, 

Admissions,  64-70 
Auxiliary  services  and 

equipment  funded  publicly, 

54-57 
Child  care  licensing 

requirements,  60-61 
Cooperative  program  with 

public  schools,  41 
Curriculum  required  by  state 

law,  95 
Discrimination  by,  64-70,  91-92, 

146-149,  164-165,  168-169, 

188 
Due  Process  Clause,  37,  39 
Employment  discrimination, 

146-150,  164-165,  168-169 
Equal  Protection  Clause,  42-43, 

53,61 
Establishment  Clause,  the,  41- 

48,  50-62,  68 


PRIVATE  SCHOOLS  (continued) 
Field  trips,  55-57 
Flag  salute  statute,  95 
Foreign  language  instruction, 

37,39 
Free  Exercise  Clause,  41 ,  44-46, 

48-49,  64,  67 
Free  textbooks,  private  school 

students,  40,  43-45,  47,  54-56, 

63-64 
Government  regulation  of,  63- 

64,95,  154-156,  188 
Handicapped  student  tuition, 

194-195 
IRS,  66-70 

Loyalty  requirement,  39 
Private  school  sale  and  lease- 
back transaction  with 

government,  53-54 
Public  funding,  43-59,  63-64, 

68,  164-165,  196-197 
Public  school  teachers  on 

private  school  grounds,  60, 

63 
Racial  discrimination  results  in 

denial  of  public  benefits,  63- 

64 
Religious  Clauses,  see 

Establishment  Clause  and 

Free  Exercise  Clause 
Religious  instruction,  private 

colleges,  40-41,44,47-49, 

196-197 
Section  1981,  Civil  Rights  Act, 

64-65,  168-169 
Section  1983,  Civil  Rights  Act, 

164-165 
Standardized  instruction,  38 
Standing  in  federal  courts,  44- 

46 
State  approval  of  religion 

implied  by  use  of  religious 

school  facility,  59 
State  law  requiring  public 

school  attendance,  74-75 
Tax  credit  for  private  school 

tuition,  51-52,  68-70,  196 
Tax  exempt  status,  66-70 
Taxation,  40-41,  44,  65-70 
Teacher  free  speech,  164-165 
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PRIVATE  SCHOOLS  (continued) 
Testing  by  state  of  private 

school  students,  50,  55-56,  58 
Textbooks,  40,  43-45,  47,  54-56, 

63-64 
Transportation,  40 
Tuition  reimbursement,  50-52, 

69 
Unemployment  compensation 

tax  exemption  for  religious 

schools,  66 

PRIVILEGES  AND 

IMMUNITIES  CLAUSE, 
FOURTEENTH 

AMENDMENT, 
Generally,  74 
Loyalty  oath  case,  122 

PROPERTY  AND 
ADMINISTRATIVE 
SERVICES  ACT, 

Surplus  property  sale,  45 

PROPERTY  CLAUSE, 
Basis  for  transfer  of 
government  property  to 
private  school,  46 


RECONSTRUCTION  CIVIL 
RIGHTS  ACT,  see  SECTIONS 
1981  AND  1983 

REHABILITATION  ACT, 
AIDS  case,  197-198 
Alcohohsm  defined  under,  199- 

200 
Attorney's  fees,  192-193 
Generally,  188,  192-195,  197- 

200 
Handicapped  individual 

defined  under,  197 
School  admissions  and,  188 

RELIGION  CLAUSES,  see 
ESTABLISHMENT  CLAUSE 
and  FREE  EXERCISE 
CLAUSE 


RELIGIOUS  GROUPS, 

High  school  teacher's  affiliation 

with,  160-161 
Student  organization,  102-103 
Use  of  public  facility  by  violates 

First  Amendment  if  for 

religious  purpose,  85 

RELIGIOUS  INSTRUCTION, 
Bible  reading  in  public  schools 

held  unconstitutional,  82-84 
Creation  science  deemed 

religious  instruction,  86-87 
Moment  of  silence  in  public 

schools  held 

unconstitutional,  85-88 
Neutrality  by  government 

required,  55,  82-83,  131 
Prayers  in  public  schools,  82-84 
Private  schools,  40-41,  44,  47- 

49,  57,  59,  196-197 
Public  school  students,  off 

school  grounds,  41-43 
Public  school  students,  on 

school  grounds,  41-42,  44, 

81-88,  130-131 
Religious  colleges,  53-55,  57, 

59,  196-197 
Ten  Commandments  posting  in 

public  schools  held 

unconstitutional,  84 
Time  release  program,  41-43 

RESIDENCY 

REQUIREMENTS, 

Alien  students,  74,  77-78 
Domicile  requirement,  77-79 
Free  tuition  requires  bona  fide 

residence,  80 
Resident  defined  for  state 

university  tuition,  75-76,  79 


SECTION  1981,  CIVIL  RIGHTS 
ACT, 

Coverage  extends  to  non- 
blacks,  168-169 

Employment  discrimination, 
143-144,  168-169 

Private  schools,  64-65,  168-169 
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SECTION  1983,  CIVIL  RIGHTS 
ACT, 

Attorney's  fees  under  §  1988, 

166-167,  192-193 
Employment  discrimination 

cases,  161-169 
Free  speech  case,  100 
Private  schools,  164-165 
Requirement  of  constitutional 

violation,  167-168 
Res  judicata  bars  claim  under, 

165-166 
Statute  of  limitations,  absence 

of,  163-164,  167 
Student  discipline  cases,  105- 

106,  108-109 

SEGREGATION, 
De  facto,  11,  172 
De  jure,  10-11,18-19,29-31, 

172 
Generally,  see 

DESEGREGATION 

SELECTIVE  SERVICE 
SYSTEM, 

Linked  to  student  aid 
compliance,  80-81 

SEPARATION  OF  CHURCH 
AND  STATE, 
Generally,  46,  54-55,  62 

SOCIAL  SECURITY  ACT, 
Unemployment  tax,  66 

SOVEREIGN  IMMUNITY, 

Desegregation,  31 
Employment,  137,  162 
Handicapped  cases,  190.  200- 
201 

SPECIAL  EDUCATION,  see 
HANDICAPPED  STUDENTS 
AND  SPECIAL  EDUCATION 

STANDING, 

Bible  reading  in  public  schools, 

82 
Desegregation  case,  3 1  - 


STANDING  (continued) 

Mootness,  76-77,  100,  162,  193- 
194 

STUDENT  RIGHTS,  see  also 
HANDICAPPED  STUDENTS 
AND  SPECIAL  EDUCATION 
and  RELIGIOUS 
INSTRUCTION, 
Affirmative  action,  76,  90-91 
Compelled  recitation  of  Pledge 

of  Allegiance,  94-95 
Corporal  punishment,  106-107, 

166-167 
Discipline,  95-96,  104-114 
Due  process,  88,  104-105,  108- 

111 
Equal  Protection  Clause 

protects,  88-91,93 
Expulsion,  94-95,  99,  104,  106, 

108-111 
First  Amendment  protection, 

93-104 
Freedom  of  association,  98-99 
Individualized  educational 

programs,  191,  194-195 
Lewd  or  indecent  speech  not 

protected  by  Constitution, 

101-102 
Moment  of  silence  prohibited  in 

public  schools,  85-88 
Posting  of  Ten  Commandments 

in  public  schools  held 

unconstitutional,  84 
Prayer  in  public  schools  held 

unconstitutional,  82-84 
Prior  restraint  in  student 

publications,  93,  103-104 
Reasonable  force  in  student 

discipline,  104 
Recognition  of  student  groups, 

98-99 
Religious  instruction  in  public 

schools  held 

unconstitutional,  81-88 
Search  and  seizure  standard  of 

reasonableness,  104,  111-112 
Selective  Service  Act,  80-81 
State  unemployment  act  and 

student  rights,  89-90 
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STUDENT  RIGHTS  (continued) 
Student  demonstrations,  95-98, 

105 
Student  organizations,  98-99 
Suspensions,  96,  101-102,  104- 

107,112-114,  198-199 

SUPREMACY  CLAUSE, 

Federal  immigration  law 
supercedes  state  residency 
requirement,  79 

SUSPENSIONS,  see  also 
STUDENT  RIGHTS, 
Alcoholic  beverages,  109-1 10 
Destroying  school  property,  113 
Disabled  students,  113,  198-199 
Gang  affiliation,  108 
Lewd  or  indecent  speech,  101- 

102 
Ten-day  suspension  without 

hearing  held  constitutional, 

105,  198 
Wearing  protest  armband,  95- 

96 


TAXATION, 

Exempt  status,  private  schools, 

66-70 
Local  elections,  175-177 
Private  schools,  40-41,  44,  66- 

70 
Tax  credit  for  private  school 

tuition,  51-52 
Used  by  state  as  residency 

criterion,  77 

TAXING  AND  SPENDING 
CLAUSE, 

As  basis  for  taxpayer  lawsuit, 
45-46 

TESTING, 

Private  schools,  50,  55-56,  58 
University  medical  school 
program,  110-111 

THIRTEENTH  AMENDMENT, 
Discrimination  case,  65 


TITLE  I,  CIVIL  RIGHTS  ACT 
OF  1964, 
Desegregation,  15 

TITLE  I,  HIGHER 

EDUCATION  FACILITIES 
ACT, 

Private  schools,  48,  60,  63 

TITLE  I,  II,  ELEMENTARY 
AND  SECONDARY 
EDUCATION  ACT, 

Private  schools,  44 
Public  schools,  173-174 

TITLE  IV,  HIGHER 
EDUCATION  ACT, 
Generally,  51,81 

TITLE  VI,  CIVIL  RIGHTS  ACT 
OF  1964, 

Affirmative  action  plan,  90-91 
Sex  discrimination,  91-92 

TITLE  VII,  CIVIL  RIGHTS  ACT 
OF  1964, 

Desegregation,  15,  89 
Employment  discrimination 
cases,  138-139,  143-144,  146, 
148-149,  159-160,  167,  169 

TITLE  IX,  EDUCATION 
AMENDMENTS  OF  1972, 
Generally,  68-69,  91-92,  144- 
145 

TRANSPORTATION, 
Private  schools,  40-41 
Public  school  fees,  177-178 

TUITION, 

Private  school  reimbursement, 

50-52,  69 
Private  school  reimbursement 

for  handicapped  students, 

194-195 
Public  schools,  residency,  75- 

80 
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UNEMPLOYMENT 
COMPENSATION  TAX 
(FUTA), 

Religious  college  exempt  from, 
66 

VAGUENESS,  DOCTRINE  OF, 
Explained,  61 

Student  demonstration  case,  90 
Public  employment  statutes 

unconstitutional  due  to,  120, 

125-129 
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VETERANS' 

ADMINISTRATION, 
GI  Bill  regulations  defining 
alcoholism,  199-200 

VOTING  RIGHTS  ACT, 

Generally,  140,  184 


